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ADVERTISEMENT. 


| AVING already treated, in the firſt 


part, of the various modes of commenc- 
ing a ſuit, by original writ, attachment of pri- 
vilege, or 4:1! in treſpals, &c, and of proceed- 
ing therein, from its commencement, to the 
demand of a plea, together with all that is pe- 
culiar to the proceedings by or againſt azor- 
res, and other officers of the court, againſt 
peers of the realm and members of the houſe 
of commons, upon the writ of habeas corpus, 
and againſt priſoners in the actual cuſtody of 
the marſhal or ſheriff, &c. the author has, in 
this ſecond part, continued down the pro- 
ceedings at large, from the demand of a plea, 
to final judgment and execution, 


The plan upon which he originally ſet out, 
and to which he has attended in the progreſs 
of the work, has been, to reduce the practice 
of the court of King's-Bench to ſomething 
like a methodical ſyſtem, by purſuing the na- 
tural order of the proceedings, and by col- 


lecting and digeiting, as he went along, every 
thing that ſeemed to have any relation to the 


ſubject he was treating of, In the proſecu— 


tion of this plan, he has occaſionally conſider- 


ed, as parts of one general whole, not only 


the 


— 


4 


ir ADVERTISEMENT, 
the proceedings in ordinary caſes, but alſo 
ſuch as more rarely occur, and were either 
never before treated of, or have hitherto 
been conſidered as detached heads. In par- 
ticular, the reader will find, in this part of the 
work, ſome account of the practice on mo- 
tions; the caſes in which the court will ſet aſide 
or ſtay the proceedings; the doctrine of pleas 
and pleading, and of demurrers, amendments, 
and jeofails; the ſubject of arbitration ; the 
proceedings on trials at bar or niſi prius; and 
the law of damages and coſts, To the whole 
is ſubjoined a copious index, by way of ana- 
Iv/is, ſhewing at one view the connection and 
order of the different proceedings. 


All that remains, in the third part, is to 
treat of the means of reverſing a judgment 
by writ of error, and of reviving it by ſcire 
facias ; with the proceedings in replevin and 
ejeciment, & c. To which an appendix will be 
added, of practical forms, applicable to, and 
illuſtrative of what is advanced in the body of 
the work. | 


Inner Temple, 


Nov. 1, 1794. 
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TO cancel the old Table of Contents and Prin- 
cipal Matters, together with the Errata; to bind 
the whole Work in one large Volame, . or two 
{ſmaller ones, beginning the ſecond at p. 417; 
and to place the new Table of Contents after 
the Preface in Part I. the new 'Title-page and 


Advertiſement at the Beginning of Part II. or if 


there are two Volumes, at the Beginning of Vol. II. 
and the new Index, Addenda, &cCc. at the End. 
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CHAP. XXL. 


Of ſetting aſide, and ftayfng Pro. 
ceedings. 


N the defence of an action, one of the firſt 

things to be attended to, on the part 

of the defendant, is the regularity of the pro- 

ceedings; for if they are irregular, the 
court on motion will ſet them aſide. 


A motion is an application, by counſel, 
for a rule or order of the court; and it is 
either for a rule abſolute in the firſt inſtance, 
which is ſometimes moved for in court, and 
ſometimes drawn up on a motion paper 
ſigned by counſel, and delivered to the clerk 
of the rules; or it is only for a rule to ſhew 
cauſe, or as it is commonly called a rule /, 
or unleſs cauſe be ſhewn to the contrary, 
which 1s afterwards moved to be made ab- 
ſolute. 


Motions are of a civil or criminal nature. 
Of the latter kind is the motion for an attach- 
ment, which may be moved for on account 
of contemptuous words, ſpoken of the 


. court, 
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court, (A.*) or its proceſs; (N.) for 4 
reſcue, (N.) or diſobedience to a ſubpæna, (N.) 
or other proceſs; (N. ) againſt the ſheriff, for 
not returning the writ, (A.) or bringing in 
the body; (A.) againſt an attorney, for not 
performing his undertaking, (N.) or other- 
wiſe miſbehaving himſelf; (N.) and againſt 
other perſons, for non-paymentof coſts®, (A.) 
or not performing an award, &c, (N.) An 
attachment for miſbehaviour is commonly 
preceded by a motion for a rule to anſwer 
the matters of the affidavit; and the party, 
being taken on the attachment, either re- 
mains in cuſtody, or puts in bail before a 
judge, (for he is not bailable by the ſheriff ,) 
to anſwer interrogatories, to be exhibited 
againſt him d; which interrogatories mult 


In claſſing the differ The rule for an at- 
ent motions, the letter tachment for non- payment 
(A.) is uſed to denote that of coſts, on the maſter's al- 

the rule is 4% lutc in the JHcazur, is abfolute in the 
firſt inſtance; the letters firſt inſtance; but where it 
(A. S.) that it is drawn js for the non-payment of 
up on the ſig nate of coun- money generally, it is only 
ſel; the letters (A. C.) a rule to ſhew cauſe. By 
that it cannot be had Buller, Juilice, . M. 24 
without cenſent; and tne G. 3. 
Jetter (N.) that, inthe firſt © 1 Str. 479. 
inflance, it is only a rule 4% Med. 31. 6 Mod. 43. 
nf. 1 Str. 444. 4 Burr. 2105, 


2129, 
DE 
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be ſigned by counſel , and if judgment be 
not given the ſame term, the name of the 
cauſe ſhould be inſerted in the liſt of motions, 
appointed to come on peremptorily in the 
enſuing termf, 

Motions of a civil nature are made on be- 
half of the plaintiff, or of the defendant. On 
behalf of the plaintiff, they are either for ſome- 
thing to be done, in the common and ordi- 
nary courſe of the ſuit, as to increaſe iſſues, 
(A.) for a concilium, (A. S.) or judgment, 
(A.) on demurrer, ſpecial verdict, or a writ 
of error; for leave to enter up judgment on 
an old warrant of attorney, (A.) or nunc pro 

tunc; (N.) to enter up judgment and take 
out execution, after an award, where a verdict 
has been taken for the plaintiff's ſecurity, (N.) 
or after a verdict for the plaintiff, againſt one 
of ſeveral under-writers, where the reſt have 
agreed to be bound by it; (N.) or to take out 
execution pending a writ of error, &c.: (N.) to 
_ amendthe pleadings, or other proceedings in the 
courſe of the ſuit; (N.) or to ſet aſide a judg- 
ment of non pros, (N.) non-ſuir, (N.) verdict, 
(N.) or inquiſition: (N.) or they are for ſome- 
thing to be done, out of the common and or- 


3 "R. H. % 2:49: 
T. 474 | R. 547. | 
_ dinary 
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dinary courſe of the ſuit, as for the defendant 
to abide by his plea, (A.S.) to refer it to the 
maſter to aſſeſs the damages, without a writ 
of inquiry, (N.) for the execution of a writ of 
inquiry before a judge, (N.) or to have a 
good jury upon the execution of ſuch 
writ; (A.) for a trial at bar, (N.) or in an ad- 
joining county; (N.) for a views, (A. S.) 
or ſpecial jury; (A. S.) to have witneſſes 
examined on interrogatories; (A. C.) or for 
leave to inſpect and take copies of books, 
court rolls, &c. (N.) or to have them pro- 
duced at the trial. (N.) 

On behalf of the defendant, motions may 
be conſidered as they ariſe, and ſucceed one 
another, in the courſe of the ſuit. Before 
declaration, they are to quaſh the writ, (N.) 
juſtify bail, (A.) reverſe an outlawry, (N.) 
or, after ſeveral rules for time to declare, that 
the plaintiff declare peremptorily. (A.) Af- 
ter declaration, they are to ſet aſide an inter- 
locutory judgment, for irregularity, (N.) as 
being ſigned contrary to good faith, (N.) or 
upon an affidavit of merits ;(N.) to et aſide or 


In treſpaſs, the rule tions, it is moved for in 
for a view is drawn up on Court, and in ſome caſes is 


a motion paper ſigned by only a rule to ſhew cauſe. 


counſel ; but in other ac- 


ſtay 
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ſtay proceedings, in actions upon bail bonds, 
or in other actions, if irregular or unfound- 
ed, (N.) and if the defendant is a priſoner, 
to diſcharge him out of cuſtody, upon com- 
mon bail, (N.) or if the proceedings are 
regular, to ſtay them upon terms; (N.) to 
compound penal actions, (A. C.) change the 
venue, (A.) conſolidate actions, (N.) or 
ſtrike out ſuperfluous counts; (N.) for time 
to plead, or reply, &c. under ſpecial circum- 
ſtances; (N. ) to plead ſeveral matters, (A. S.) 
or pay money into court; (A. S.) to with- 
draw the general iſſue, and plead it de novo, 
with a notice of ſet- off, (A.) or upon paying 
money into court; (A.) to add or with- 
draw ſpecial pleas; (A. h) to pay the iſſue 
money into court, in a qui tam action; (N.) 
to put off a trial, if the defendant is not 
ready, (N.) or if the plaintiff will not proceed, 
for coſts for not proceeding to trial, (A.) or 
inquiry, (A.) or for judgment as in caſe of a 
non-ſuit; (N.) in arreſt of judgment, (N.) 
or for a ſuggeſtion, after verdict, to intitle 
the defendant to coſts; (N.) to ſet aſide an 
execution, and diſcharge the defendant, or re- 


* In the three laſt caſes, inſtance, is ſometimes on- 


the rule, though COm- Ty to ſhew cauſe, 
monly abſolute in the firſt | 
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» ſtore to him the money levied, or to retain 


it in the ſheriff's hands. (N.) 


The defendant alſo, as well as the plaintiff, 
may move for a concilium, (A. S.) or judg- 
ment, (A.) on demurrer, ſpecial verdict, or 
a writ of error; to amend; (N.) for a trial 
at bar, (N.) or in an adjoining county; (N.) 
for a view, (A. S.) or ſpecial jury; (A. S.) 
to have witneſſes examined on interroga- 
tories, (A. C.) or for leave to inſpect and 


take copies of books, court rolls, &c. (N.) 


or have them produced at the trial; (N.) or 
to ſet aſide a verdict, (N. ) or inquiſition. (N.) 
Either party may likewiſe move to make a 
judge's order, ſubmiſſion to arbitration, or 
order of 17% prius, a rule of court; (A.) to 
enlarge the time for making an award, (A. C.) 
to ſet aſide an award, (N.) or judge's order; 
(N.) or for the maſter to make his re- 
port, (A.) or review his taxation. (N.) 


There are ſome motions peculiar to the 
action of ejectment, ſuch as for judgment 
againſt the caſual ejector i, (A. S.) or that 


i Where there is any and where the affidavit of 
thing in the ſervice of the ſervice is defective, they 
declaration, out of the will give leave to file a ſup- 
common way, it ſhould be plemental atidavit, 
mentioned to the court; 4 


ſervice 
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ſervice on the tenant's ſon or daughter, &e. 
may be deemed good ſervice; (N.) ſor the 
landlord to be admitted defendant, inſtead of 
the tenant, (A. S.) or for leave to take out 
execution, in ſuch caſe, againſt the caſual 
ejector, after the landlord has failed in his de- 
fence. (N.) And there are other motions, 
not neceſſarily connected with any action, as 
to ſet aſide an annuity, (N.) and deliver up 
the ſecurities to be cancelled, &c. 


An attachment for non-payment of coſts, 
and againſt the ſheriff for not returning the 
writ, may be moved for the laſt day of 
term x. But a motion to anſwer the matters 
of an affidavit cannot be made on that day!; 
or any motion which would operate as a ſtay 
of proceedings, unleſs it appear to the court 
that, under the circumſtances, it could not 
have been: made earlier: and Mr. Juſtice 
| Twiſden uſed to cite the book of Edw. 4. and 
ſay, they were to hear no law the laſt day of 
term =, 


A motion is in general accompanied with 
an affidavit, and ſometimes preceded by a 
notice. The affidavit ſhould be properly in- 


1 Bur. 65 1. 5 Bur. En 
2685. * 2 Salk. 624. 


S 4 — _ 


262 Ok Motions,. &c, 
titled® and contain a full ſtatement of all the 

circumſtances neceſſary to ſupport the appli- 
cation ; and the rather, as it is a rule not to 
receive any ſupplementary affidavit on ſhew- 
ing cauſe. Motions and affidavits for attach- 
ments, in civil ſuits, are proceedings on the 
civil fide of the court, until the attachments 
iſſue, and are to be intitled with the names of 
the parties“: but as ſoon as the attachments 
iſſue, the proceedings are on the crown ſide, 
and from that time the king is to be named 
as the proſecutor *, And where a ſubmiſſion 
to an award is made a rule of court, under 
the ſtatute, there being no action, the affidavits 
on which to apply for an attachment, for diſ- 
obeying the award, need not be entitled in 
any cauſe; but the affidavits in anſwer muſt 2. 
An affidavit ſworn before the attorney in the 
cauſe cannot be read *, except for the purpole 
of holding the defendant to ſpecial bail*, 
And where an affidavit is made, before a 
commiſſioner, by a perſon who from his ſig- 
nature appears to be illiterate, the commiſ- 
fioner taking the affidavit ſhall certify, or 
ſtate in the jurat, that it was read in his pre- 


. R. 644. 73 T. R. 601. 
3. . 


Fid. T. R. 133. * Ante, 39. 5 . 
| ence, 
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ſence, to the party making the ſame, who 
ſeemed perfectly to underſtand it, and wrote 
his ſignature in the preſence of the commiſ- 


ſioner*. The notice of motion, though ſel- 
dom neceſſary , is frequently given, in order 
to fave time and expence, by affording the 
adverſe party an opportunity of ſhewing 
cauſe in the firſt inſtance, or by inducing the 
court to diſallow the coſts of proceedings, 
taken after the notice, and before the motion. 


The rule to ſhew cauſe 1s drawn up for a 
particular day in term; previous to Which it 
ſhould be duly ſerved. To bring a party 
Into contempt, a copy of the rule muſt be per- 
ſonally ſerved, and the original at the ſame time 
ſhewn to him”: 1n other caſes, the ſame de- 
gree of ſtrictneſs is not required in the ſervice 
of the rule, but it is ſufficient, without 
ſhewing the original, to leave a copy of 
it with any perſon repreſenting the party, 
at, his dwelling-houſe or place of abode. 
And when a rule is obtained, to ſet 


i. 4 R. this court, the rule to ſhew 

284. 5 | cauſe is deemed a ſufficient 
The Statute 14 G. 2. notice. Lofft, 65. Aliter in 

21 2 . 7 20 

c. 17. requires notice of mo- C. B. H. Blac. f. v. 527. 

tion, for judgment as in z T. R. 351. 

Caſe of a non ſuit; but, in 


aſide 


1544. 
114. 
N 
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aſide proceedings for irregularity, and to ſtay 
proceedings in the mean time, the proceed- 
ings are ſuſpended for all purpoſes, till the 
rule is diſcharged”; therefore where the 
plaintiff took an affignment of the bail bond, 
pending a rule to ſhew cauſe, why it ſhould 
not be given up to be cancelled, on the de- 
fendant's filing common bail, the court ſet 
aſide the aſſignment, as having been made too 
ſoon, | | 

On the day appointed for that purpoſe, the 
counſel for the party called upon by the rule 
may ſhew cauſe againſt it, either upon or 
without an affidavit, as circumſtances re- 
quire. But an office copy mult be firſt taken 
of the rule, and of the affidavit upon which it 
was granted, or otherwiſe counſel cannot be 
heard. Previous to ſhewing cauſe, it is uſual 
to deliver over the affidavit to the counſel 
for the rule, who has a right to make any ob- 
jection ariſing on the face of it; and if a doubt 
ariſes, upon the ſtatement of the facts con- 
tained in the affidavit, it is inſpected by the 
judges, or read by the officer of the court. 
Wien an affidavit has been made uſe of, but 
not before, it may be filed ; in order that, if 


it be not true, the party may be indicted for 


—_—_.. 5 
- V4 1. $0. 


+ If 
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If cauſe be not ſhewn on the day appointed, 
the counſel for the party obtaining the rule 
may move, the next day, to make it abſo- 
Jute; which is done as a matter of courſe, if 
no cauſe be ſhewn, on an affidavit of ſervice. 
Bur ic frequently ſtands oyer, by conſent of 
parties, or for the accommodation of counſel, 
till a ſubſequent day, when the counſel on ei- 
ther fide may bring it on, by moving to make 
the rule abſolute, or diſcharge it; though 
if not brought on, or enlarged, during the ſame 
term, it falls to the ground. When the counſel 
for the party obtaining the rule is not ready 
to ſupport it, he may move to enlarge the 
rule till a future day in the ſame or the next 
term ; which is pretty much of courſe, when 
it is in his own delay, but otherwiſe the court 
will not enlarge the rule without conſent, or 
{ome evident neceſſity; and they will never 
enlarge the plaintiff's rule, when. it would 
have the effect of continuing the defendant in 
cuſtody. In like manner, when the counſel 
for the party called upon by the rule is not 
prepared to ſhew cauſe againſt it, he may ap- 
ply to enlarge the rule, till a future day ; 
which is a matter of right, if the rule was 
not ſerved in time, ſo as to give the party an 
opportunity of anſwering it; but otherwiſe 
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the court may impoſe upon him what terms 
they think proper, and they commonly re- 
quire him to file his affidavits, ſo as to give 


the adverſe party an opportunity of inſpect- 


ing them, previous to the day appointed for 
ſhewing cauſe. In cafes of urgency, the 
court, towards the end of the term, will ſome- 
times enlarge the rule till a day in the vaca- 
tion, when it is to be brought on before a 
judge at chambers. 

On ſhewing cauſe againſt the rule, the 
court either make it abſolute, or diſcharge it; 
and that, either with or without the coſts of 
the application, or ſuch coſts are directed to 
abide the event of the ſuit. When the pro- 
ceedings are regular, and the application is 
made to the favor and indulgence of the 
court, the rule to ſhew cauſe is commonly 
made abſolute, on payment of coſts by the 
party applying: but when the proceedings 
are irregular, the rule to ſhew cauſe, why they 
ſhould not be ſet aſide, is generally drawn up 
with coſts, to be paid by the oppoſite party; 
and if the rule be made abſolute in that 
form, the party obtaining it is intitled, by the 
terms of the rule, to the payment of coſts, 
which the maſter will tax, and if they are not 


* on demand, the court on motion will 


grant 
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grant an attachment, But though the rule 
be drawn up with coſts, yet the court in 
| ſome inſtances will make it abſolute without 
coſts, in which caſe each party pays his on; 
or they will direct the coſts to abide the event 
of the ſuit, in whick caſe the party ultimately 
ſucceeding is intitled to them, And when- 
ever a rule is drawn up with coſts, and the 
court do not mean the party ſhould have 
them, they will mention it, If, upon ſhew- 
ing cauſe, it appears that there was no ground 
or foundation for the rule, the court will diſ- 
charge it, with coſts to be paid by the party 
applying; and whenever the rule 1s drawn up 
with coſts, the court, if they diſcharge it, will 
diſcharge it with coſts. But if there was any 
ground for the rule, and it is not drawn up 
with coſts, the court will, in general, diſ- 
charge it without coſts; or they will ſome- 
times order the coſts to abide the event of 
the ſuit, And where nothing is ſaid about 
cofts in the rule, or by the court on making 
it abſolute, or diſcharging it, they are conſi- 
dered as coſts in the cauſe, and muſt be paid 
to the party ultimately ſucceeding, if the rule 
be made before judgment ; but if it be not 
made till afterwards, they depend entirely on 
the rule, and if nothing be ſaid therein con- 
Ts cerning 
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cerning them, each party will have to pay his 
own coſts, 

In hearing motions, the courſe formerly 
was, to begin every day with the /enior coun- 
ſel within the bar, and then to call to the next 

ſenior, in order, and ſo on, as long as it was 
convenient to the court to fit; and to proceed 
again in the ſame manner, upon the next and 
every ſubſequent day, although the bar had 
not been half, or perhaps a quarter gone 
through, upon any one of the former days; 
fo that the juniors were very often obliged to 


attend in vain, without being able to bring on 


their motions, for many ſucceflive days x. 
This practice bearing hard upon ſanior coun- 
ſel, Lord Meansfeld introduced a different 
rule, which has ever ſince been adhered to, of 
going quite through the bar, even to the 
youngeſt counſel, before he would begin 
again with the /exiors ; even though it ſhould 
happen to take up two or more days, before 
all the motions, which were ready at the bar 
upon the firſt day, could be heard). 
Particular days are appointed for certain 
buſineſs, as Jueſday and Friday, which are 
called paper days, ſor going through the pa- 


5 „ Id. 58. 


per 
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per of cauſes, wherein conciliums have been 
moved for, on the civil ſide; and Wedneſday 
and Saturday for tranſacting buſineſs on 
the crown fide. All motions or rules, in 
matters of length or conſequence, are ap- 
pointed for particular days, and called on 
firſt *, Special caufes are to be argued in 
the ſame order they are entered in the paper, 
and not to be entered anew, or put off, with- 
out a ſpecial application to the court a; and 
all enlarged rules muſt come on, peremptorily, 
during the firſt week of the term. If a rule 
be made abſolute, or diſcharged, by ſurpriſe, 
the court will open it; and if, by miſtake, it 
be drawn up wrong, they will order it to be 
ſet right. 

Analogous to theſe proceedings in court, is 
the practice, by ſummons and order, at a 
judge's chambers, of which ſomething has 
been already ſaid, in treating of the mode of 
obtaining further time to plead © . This prac- 
| tice ſeems to have arifen, partly from the 
overflowing of the buſineſs of the court in 
term time, and partly from the neceſſity of 
certain proceedings being had in vacation, 
when the court 1s not fitting. And though 


# Pref. to Bur. V. 1 Bur. 9. 3 Bur. 1842. 
* 1 Burc 52; | <. Ade, 
b Pref. to Bur. V. 
extremely 
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extremely burthenſome to the judges, it ma- 
nifeſtly tends to the advantage of the ſuitor, 
the eaſe of the practitioner, and the general 
advancement of juſtice, by preventing the 
expence, trouble, and delay, which would en- 
fue, if an application to the court were in all 
caſes neceſſary. The order obtained upon a 
ſummons is however ſubject to an appeal, 
and the validity of it may be impeached two 
ways; either by moving the court to ſet it 
aſide, or, if made in vacation, by applying, in 
the next term, to ſet aſide the proceedings 
that have been had under it“. But if the or- 
der be acquieſced under, it is as valid as any 
act of the court: and a judge's order for a 
priſoner's diſcharge, under the Lords' act, 
made out of term, has been held to be final.. 
Indeed, if it become neceſſary to enforce the 
order by attachment, there mult be a previ- 
ous motion to make it a rule of court f. But 
to return to the motion for ſetting aſide pro- 


ceedings for irregularity, 


4 4 Bur. 2569- Folio edition, which is pre- 
© Doug. 68. N. B. In ſerved in the laſt or ou 
referring to Douglas's Re- edition. 
ports, I have attended to f 4 Bur. 2569. 
the paging of the ſecoud 
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An irregularity may be defined to be 
the want of adherence to ſome preſcrib- 
ed r or mode of proceeding; and it 
conſiſts, either ia omitting to do ſomething 
that is neceſſary for the due and orderly con- 
ducting of a ſuit, or doing it in an unſeaſon- 
able time, or improper manner. Thus, the 
want of notice is an irregularity, whether it 
be to proceſs, upon a declaration, or of trial or 
inquiry; ſo, if the notice be not given in due 
time, or a proper manner. An interlocu- 

tory judgment, for want of a plea, is irre- 
gular, when it is ſigned either before the 
time for pleading is expired, or after a plea 
has been properly pleaded. And, in general, 
it may be remarked, that whenever the pro- 
ceedings are irregular, the court on motion 
will ſet them aſide, provided the application 
for that purpoſe be made in the firſt inſtance; 
for in all caſes of irregularity, the party 
ſhould apply to the court as early as poſſible, 
and if he either proceed himſelf, after diſco- 
vering the irregularity, or lies by and ſuffers 


the other party to proceed, the court will 
not aſſiſt hims, - 


3 T. R. 7,10. 5 T. R. 254, 464. 
T Though 
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Though the proceedings are regular, yet 


it ſometimes happens that they are ill found- 


ed; a5 when the cauſe of action 1s frivolous, 
or the action brought, or conducted, upon bad 
or defective grounds, contrary to good faith, or 
without proper auchority, And in ſuch caſes, 
the court on motion will order the” proceed- 
ings to be ſtayed, with or without coſts, ac- 
cording to circumſtances. 5 

When the debt ſued for appears, on the 
ſace of the declatation, to be under 405. the 
court on mation will ſtay the proceedings o; 

it being below their dignity, to proceed in 


ſuch an action. But when the plaintiff de- 


manded more, the court would not formerly 
permit an affidavit to be read, chat the de- 
fendant owed him leſs*, In a late caſe how- 
ever, where it appeared by affidavit, that the 
plaintiff's attorney had admitted the debt 
ſued for to be under gos. the court made a 

rule for ſtaying the proceedings). So where 
a cauſe has been removed from an inferior 
court, this court will grant a procedendo, if the 
debt or damages appear to be under 40 5*, 


* 3 Bur. 1592. \ * Brownl. Breu Jud. 
Say. Rep. 219, 240. 140. 2 Brownl. 82. Moyle, 
3 Bur. 1592. 69. Clit, 374. 
. 1 
But 
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But the court refuſed to quaſh a certiorari, 
upon this ground, in an action for an aſſault 
brought againſt exciſe officers, who could not 
have an impartial trial in the inferior court? , 
And where a defendant, living within the ju- 
riſdiction of the court of requeſts for Meſt- 
minſter, was ſued in this court for a debt un- 
der 405. and neglected to take advantage of 
the ſtatute 23 Geo. 2. c. 27. by pleading it in 
bar, the court would not, after verdict for the 
plaintiff, either ſuffer a ſuggeſtion to be enter- 
ed on the record, that the detendant lived with- 
in the juriſdiction, or ſtay the proceedings ® 
In a penal action, on the 25 Ed. 3. it. 4. c. 
3. where the application was made in an ear- 
ly ſtage of the cauſe, the proceedings were 
ſtayed on motion; becauſe no affidavit had 
been filed, that the offence was committed 
within the county where the action was 
brought, or within a year before the bringing 
of it, according to the 21 Jac. 1. c. 4*. 
But, in a ſubſequent caſe, where the applica- 
tion was not made till after verdict, the court 
would not ſtay the proceedings, on a ſimilar 
ground, ina penal action on the 21 Hen. 8. c. 
13. H 26. for non-relidence*. And, in the 


+4 3. $499» 3. T. R. 362, and fep 
N. 452» 2 Str. 1081. 
2. T. R. 274. 


1 latter 
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latter caſe, it was holden, that the ſtat. 21 Jac, 
J. C. 4. does not control any of thoſe ſtatutes, 
on which penal actions are to be brought in 
the ſuperior courts; hut only applies to thoſe, 
on which proceedings may, and ought to be 
had before juſtices of aſſize, Juſtices of the 

eace, &c. 

In an action for bribery. on the 2 Geo. 2. e. 
24. the court will ſtay the proceedings, even 
after verdict, upon the clauſe of diſcovery r, 
or if the action be not proſecuted without 
wilful delay 2. And the proceedings have been 
ſtayed in an action on the 18 Geo. 2. c. 34. 
§ 1. for keeping 2 gaming houſe; becauſe, 
by a previous ſtatute *, the penalty is payable 
on conviction, before a juſtice of the peace. 
Alſo, by the 26 Geo. 3. c. 77. H 13. If any 
« action be commenced or proſecuted, for 
ce the recovery of any penalty or forfeiture, by 
« virtue of any act, relating to the cuſtoms or 
e exciſe, unleſs the ſame be commenced and 
te proſecuted in the name of the attorney ge- 
« neral, or ſome officer of the ſaid revenues, 
« the ſame, and all proceedings therein, are 
0 declared to be null and void; and the court 
8 ſhall not permit or ſuffer any proceedings 
« to be had thereupon.” 


4 Bur. 2287. * 5 T. R. „ Geo. 2. c. 28. ſ. 1. 
But 


But in a qui tam action for inſuring lottery 
tickets, contrary to the 16 Geo. 3: c. 34. the 
court would not ſtay the proceedings, upon 


an affidavit of the defendant, that a former 


action had been brought againſt him, in the 
common pleas, for the fame offence, in which 
he had leave to compound; but ſaid, he muſt 


plead ſuch matter ſpecially*. And the court 


would not ſtay the proceedings, in an action 
againſt a ſheriff's officer, on the 32 Geo. 2. c. 
28. 12. though a ſimilar action had been 
commenced againſt the ſheriff, for the ſame 
offence*: though where actions had been 
brought againſt both, and a verdi& obtained 


in each, the court ſtayed the proceedings, on 


payment of one 5 and the coſts in both 
actions *, 

When an action is brought pending a re- 
ference, or otherwiſe contrary to good faith, 
the court will not ſuffer the plaintiff to pro- 
ceed in it; and they will ſtay the proceed- 
ings, when the action is brought by an attor- 


ney, without proper authority; for otherwiſe 


the defendant might be twice charged. So 


where an action was brought againſt an agent 


for prize money, the court ſet aſide the pro- 


* Cowp. 744. T 
2 T. R. 512. 1 T. R. 62. 
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ceedings, with coſts to be paid by the attor- 
ney; becauſe the latter af attorney from the 
plaintiff, to receive the prize money, was not 
duly atteſted, purſuant to the 20 Geo. 2. c. 24. 
. 
There are ſome diſtinctions, deſerving no 
tice, between a mere irregularity, and a com- 
plete defect in the proceedings; the former 
may be waived by the adverſe party, but not 
the latter“: for a mere irregularity, the court 
will only ſer aſide the proceedings that are ir- 
regular, leaving the plaintifF at liberty to con- 
tinue his ſuit from the laſt regular proceed- 
ing; but for a complete defect, the proceed- 
ings are ſtayed in toto: on ſetting aſide pro- 
ceedings for irregularity, the party complain- 
ed of is always liable to the payment of 
coſts? ; but on ſtaying them as defective, the 
coſts are in the diſcretion of the court. 


There are other grounds of ſtaying the 
proceedings; not abſolutely, but for a time, 
or until ſomething be done for the benefit of 
the defendant. Theſe are, pending a writ of 
error; until ſecurity be given for the pay- 


* "> V. Iuncs, M. 7 Caſ. e”. H .rdw. 
8.3. K. B. 314. 
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ment of coſts; or until the coſts are paid, 
of a former action for the ſame cauſe. 
 Awrit of error is a ſuperſedeas of execution 
from the time of its allowance *, provided 
bail, when requiſite, be put in thereon in 
due time. But it does not prevent the 
_ plaintiff from proceeding by action of debt, or 
ſeire facias on the judgment, againſt the princi- 
pal, or by /cire facias, or action of debt on the 
recognizance, againſt the bail. In ſuch caſes 
however, if the writ of error be not evicently 
brought for the mere purpoſe of delay, the 
court will ſtay the proceedings upon terms, 
pending the writ of error*. But this is not 
a matter of courfe ©; and if it be apparent to 
the court, that the writ of error is brought 
merely for delay, they will not ſtay the pro- 
ceedings*, How that is to be made out, 
depends upon the circumſtances of each par- 
ticular caſe. In general, the court require it 
to be proved by an acknowledgment from 
the party who ſues out the writ of errore; 
and they have held that the belef of the other 


. $21. 1 Vie: Cowp. 72. 3 T, . 


340. 2 T. R. 78. | 
„„ 58:1 T;,K Per Buller, Juſt. 4 T. 
279. Th R. 437. Cowp. 72. ſemò. 
* er. 419% W.. : 
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party, that it is brought for delay, is not ſuf- 
ficient f. On a judgment recovered in the 
common pleas, the defendants firſt brought a 
writ of error in this court, and then brought 
another, returnable in Parliament, after 
which they nonpros'd the firſt writ of error, 
al and then obtained a rule to ſhew cauſe, why 
the proceedings in the action in this court 
ſhould not be ſtayed, pending the ſecond 
writ of error; the court diſcharged the rule 
with coſts; as it plainly appeared, from the 
defendant's own conduct, that there was no 
foundation for a writ of error, and that it 
could only be brought for vexatious pur- 
poſes s. So where a writ of error was 
brought on a judgment of nonſuit, the court 
refuſed to ſet aſide an execution, ſued out af- 
rer notice of the allowance of a writ of error, 
becauſe the writ of error in ſuch caſe muſt 
evidently have been brought for the purpoſe 

of delay *. 

In order to ſtay the proceedings in an ac- 
tion of debt, or ſcire facias, on a judgment, 
pending a writ of error, it is neceſſary that 
the defendant ſhould be firſt in court, by put- 
ting in bail. And where an action is brought 
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upon a judgment of the court of common 
pleas, this court will not ſtay proceedings, 
pending a writ of error, without the defend- 
ant's giving judgment in the ſecond action &, 
and undertaking not to bring a writ of error 
upon that judgment i. But if the action be 
brought upon a judgment of this court, theſe 
terms make no parr of the rule; becauſe, in 
general, actions on judgments are vexatious, 
and the plaintiff might have his execution on 
the firſt judgment*. And where the pro- 
ceedings were ſtayed, without impoſing theſe 
terms, and the plaintiff died before judgment 
affirmed, the court would not afterwards 
permit judgment to be entered unc pro 
mm” | 

If the defendant bring a writ of error, and 


: the plaintiff bring an action on the judg- 


ment, and recover, he cannot ſue out execu- 
tion on the ſecond judgment, till the writ of 
error be determined. According to this 
cecifion, the plaintiff cannot be benefited by 
bringing an action on the judgment, pending 


= Fer Buller, Juſt. 1 T. *-y T. R. 643. 4 Eur. 
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a writ of error, except in caſes where he may 


hold the defendant to ſpecial bail; and it is. 


needleſs for the defendant ro move the court 
to ſtay the proceedings in ſuch an action, for 
if he let judgment go by default, the — 


cannot ſue out execution. 


On a ſcire facias, or action of debt on re- 


cognizance, againſt bail, when a writ of error 
is allowed, and the bail apply within their time 
for ſurrendering the principal, the court 


will ſtay the proceedings, until the writ of 


error is determined ? ; the bail undertaking to 
pay the condemnation money, or ſurrender 
the defendant into the cuſtody of the marſhal, 


within four days next after the determination 


of the writ of error, in caſe the ſame ſhall be de- 
termined in favour of the defendant in error 4, 
And in one caſe *, where the writ of error was 
allowed before the time was expired for ſur- 
tendering the principal, though notice of 
ſuch allowance was not given to the plaintiff's 
attorney, nor the application conſequently 
made, till after the expiration of that time, 


the court gave the bail the fame terms, 


as are uſual when they apply within the 
time granted, by the courſe of the court, for 
* Ante, 144; 5 6. 1 1 Bur. 240. 


1 Str. 419. pp Id. ibid., | 
ſur- 
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ſurrendering the principal. But, in general, 
when the bail do not apply to ſtay the pro- 
ceedings, pending error, till their time to ſur- 
render is out, the court will not give them 


any time for that purpoſe, but only four days 


to pay the money in, after the judg nent is. 
afhirmed*. | | 
Where error was not brought til] it was 
too late for the bail to furrender, the court, 
in one Caſe, would not ſtay the - proceed- 
1ngs*. But, in a ſubſequent caſe ®, pro- 
ceedings were ſtayed; the bail undertaking 
to pay the condemnation money, and the colts 
on the ſcire facias, in ſour days after aff rm- 
ance ; but in this caſe, there being no bail on 
the writ of error, the court made the bail alſo 
undertake to pay the coſts, on the writ of 
error, in caſe the judgment was affirmed ; and 
ſaid, it was a favour they were aſking, and 
they would make them ſubmit ro equitable 
terms. By the affirmance of the judgment, 
in theſe caſes, is meant the final affirmance of 
it; and therefore where the judgment, on a 
writ of error, was affirmed in the exchequer 
chamber, and afterwards another writ of error 
was brought, returnable in parliament, the 
proceedings againſt the bail were further 


x Ste, $92; 1270, "'2 Str. $77. 
"2 Str. 443. 5 
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ſtayed, till the determination of the ſecond 
writ of error v. | 
The plaintiff got judgment on the ſcire 
facias againſt bail, pending error by the prin- 
cipal, and took them in execution; and on 
their moving to be diſcharged, the court ſaid, 
though you might have applied, and had the 
proceedings ftayed, yet we will not fet them 
aſide. If an action of debt had been brought 
upon the judgment, we ſhould have granted 
an imparlance, if it had been aſked ; but we 
never ſet aſide the judgment, when it is once 
ſigned, becauſe we take it, you, by your not 
apply ing in time, have ſubmitted to meet the 
plaintiff Quod feri non debet, fattum valet v. 


Las 


In eje&tment*, and actions gui tam ?, where 
the plaintiff, or his leſſor, is unknown to the 
defendant, the latter may call for an account 
of his refidence, or -place of abode, from the 
oppoſite attorney ; and if he refuſe to give it, 
or give in a fictitious account, of a perſon 
who cannot be found, the court will ſtay the 
proceedings, until ſecurity be given for the 
pay ment of coſts. And in eject ment, where 


v 5 Bur. 2819. 3 T. R. 643. /emb. contre. - 
w x Str. 526. Barnes, 202. * 1 Str. 681. 
accord. but ſee 4 Bur. 2454. 1d. 697. 705. Barnes, 
| 120. 
the 
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che leſſor of the plaintiff is an infant x, 

dead , or reſident abroad *, the court will ſtay 
proceedings, until à real and ſubſtantial 
plaintiff be named, or ſome reſponſible per- 
ſon undertake for the payment of coſts. A 
ſimilar undertaking is alſo required, in an 
action for the meſne profits, brought in the 
name of the nominal plaintifF in ejetment*, 

But except in eje&tment*, or actions gui 
tam , it was not formerly uſual to require ſe- 
curity for coſts, where the plaintiff reſided 
abroad ?: for it was conſidered, that ſuch a 
proceeding might affect trade, by excluding 
foreigners from our courts; and would be a 
means of clogging the courſe of juſtice. Bur 
now, although a plaintiff is not compellable 
to give ſecurity for coſts, merely as a fo- 
reigner, if he reſide in this country, yet whe- 
ther he be a foreigner or native, if he reſide 
abroad, out of the reach of the proceſs of 


1 Str. 694. 2 Str. 932. 2 Bur. 1177. Say. Coſts, 
1206. 1 Will 130 Cowp. 153. S. C. 
24. Barnes, 183. B N. P. 1 Str. 697. 2 Str. 1206. 
31 2. but ſee Cowp, 128, 1 Will. 266. 
Barnes, 147. | f 2 Str. 1205. 1 Wilſ. 
d 2 Bur. 1177. Say, Colts, 255, Say. Coits, 155. 
153, S. C. 2 Bur. 1026. 4 Bur. 2105, 
| © Says Rep. 78. Say. Colts, Cowp. 24, 158. 322. 
354+ 8a Cs | 
2 the 
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the court, the proceedings may be ſtayed, 
till his return, or ſecurity be given for the 
payment of coſts s. Theſe are the only 
grounds upon which the proceedings can 
be ſtayed, for want of ſecurity for coſts: it 
being holden, that they ſhall not be ſtayed, 
even in a qui tam action, 1 on account 
of the pluinciff's poverty“; or iu ejectment, 
where the leffor of the plaintiff is Known, of 
fult age, and refident in this country 

In a 1tcond eject ment, the court will ſtay 
proceedings, until the coſts are paid of a 
prior one, for the ſame cauſe *; and that, 
whether it be brought in the ſame or a dif- 
ferent court“, And where the defendant in 
tjectment brings 2 writ of error, before he has 
quitted poſſeſſion, the court will ſtay pro- 
cecdings, pending the writ of error”, But 
the vexation of the party is ſaid to be. the 
ground of theſe rules ® : and therefore, if the 


T. R. 267. 362, 491. T. R. 492. K B. Pr. Reg. 
The de fendant, in ſuch caſe, 174 Barnes, 133. 2 Blic. 
muſt put in bail, previous Rep. 904 Say. Coſts, 239. 
to the application. 4 T. R. S. C. 2 Blac. Rep. 1158. 


697. | 1189. C. B. 
» Cowp. 24. Barnes, 126. Same caſts. | 
ir. ” 1 Salk. 258, 9. and fee 


* 1 Salk. 255. 1 Str. 548. 1 Str. 54. 
554. 2 Str. 1152. 1200. 1 % 4 Mod. 379. 2 Str. 
1152. 

ſecond 
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fecond ejectment be brought by the defendant, 
after a recovery by the plaintiff, or there ap- 
pears to be no vexation, the court will not 
make a rule for ſtaying proceedings, un- 
til the coſts are paid of the former eject- 
ment . 

In other caſes, it was not formerly uſual to 
ſtay the proceedings, in a ſecond action, until 
the coſts were paid of a prior one, for the 
ſame cauſe e; and particularly, if the merits 
did not come in queſtion, on the former 
trial *, But of late years, it has been done, 
in ſeveral inſtances, on the ground of vexa- 
tion r: and in one caſe *, where an action was 
b:ought by hujband and wife, the court ſtayed 
the proceedings, until the payment of coſts 
in a former action, at the ſuit of the huſband 
only; it being for the ſame demand, 


4 Mod. 379. 1 Str. 681. 1 Ld. Raym. 697. 

2 Str. 1099. 1121. Barnes, 2 T. R. 511. K. B. Say. 

180. c Coſts, 245. 247. 2 Blac. 
2 Str. 1206. Cowp. 322. Rep. 741. 3 Wilſ. 149. S. C. 

Say. Coſts, . 5. ©: CS 

1 T. R. 491, 2. K. B. Lomfpley & wife v. Sands, 

| Barnes, 125. C. B. but fee H. 25 Geo. 3. K. B. 

Vent. 109, | | | 
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CHAP. XXII. 


Tf compoſing, and compounding 
the Atl on. 


HEN the proceedings are regular, and 
cannot be ſtayed, on any of the grounds 
ftated in the preceding chapter, the defen- 
dant, if he has no merits, either compromiſes 
the action, by paying or giving ſecurity for 


the debt and coſts, compounds it, (if penal), 


confeſſes it, or lets judgment go by default. 
In actions for the recovery of a ſum cer- 


tain, where the parties are agreed as to the 
amount of the debr, it is of courſe to ſtay the 


proceedings, on pay ment of the ſame, together 


with the coſts of the action. And, in order 
to aſcertain what 1s due to the plaintiff, the 
defendant may, at any time pending the ac- 
tion, take out a ſummons, and obtain an 
order, for the particulers of the plaintiff's de- 
mand. If the parties are not agreed as to 
the amount of the debt, the defendant can- 
not ſtay the proceedings; but muſt either 


* 5 Pur. I 390. 


Par 


Ok paying Debt and Coffs, Kc. 287 


pay into court, on the common rule, what he 
conceives to be due, or let judgment go by 


default; and in actions for general damages, 


wherein the defendant cannot pay money into 
court, he has no option, but muſt let judg- 
ment go by default, unleſs he can ſettle ami- 
cably with the plaintiff” 

The practice of ſtaying the proceedings, 
on payment of the debt and coſts, though 
frequently confounded with, is in reality very 
different from, that of bringing money into 
court, on the common rule; upon which the 
proceedings are not always ſtayed, but the 
plaintiff is at liberty to proceed, at his peril, 
for more than the ſum brought in. And the 
practice, we are now treating of, extends to 
every ſort of action, brought for the recovery 
ofa ſum certain, as umi, or covenant to pay 
money, and debt for rent, &c.* If ſeparete 
actions are brought in umts, againſt the 
acceptor and indorſers of a bill of exchange, 
the court will ſtay proceedings againſt any of 
the indorſers, on payment of the bill, nd colts 
of that action; but not againſt the acceptor, 
without payment of coſts in all the actions e. 
And if the plaintiff procced to judgment, 


> Caf, temp. Hardw, 173. 47. R. 691. 
| | U the 


n — 


ES — 
8 
TS. 


u * 2 FER REY - 
. 2 2 n 2 S 4 
— : 2 —— 
"a < » P - x oth | 7. 
— oY 22 rr ee Pm, 2 pn 
8 : 


_ — TEE Dong q 2 ; 
on ag mo no Boa ne Py 834), 2 4 ant * ** AT AO — 
E * . 5 by _ P 
N 2 


3 


a 
$53 


ES 5 3 d — 2 V2 
* — — — * 1 as gu — 


EEE IEA ores > 


Log ern. 


he ' * 2 a 
W IN PC. "Y 
R i N ® 
* e 148 0 
1 ay * 75 
2 nel} bo 
1 * 1 


Fi 
8 
o 
is 


i 
e 


238 Of paying Debt and Coffs, &c. 


the proceedings may ſtill be ſtayed, on pay- 
ment of the debt and coſts“: but in that 
caſe, each defendant is only liable for his 
own coſts, and the plaintiff cannot take out 
execution againſt one defendant, for the coſts 
of another, | 

In debt, for the penalty of five pounds, for 
Killing a hare, with no other count, the court 
let the defendant bring in the penalty and 
coſts . And in debt on bond, conditioned 
for the performance of covenants, or to ac- 
count, indemnify, &c. the proceedings may 
be ſtayed, on payment of the whole penalty 
and coſts , unleſs it appear that the damages 
exceed the penalty S. We have already feen b, 
in what caſes the court will ſtay the proceed- 
ings, in actions upon bail bonds: It will be 
ſufficient to add, in this place, that as the bail 
may render the principal, after an aſſignment 
of the bail bond, and before they juſtify ', ſo, 
when they have rendered him, the proceed- 
ings on the bai] bond may be ſtayed, on pay- 
ment of coſts ©, provided the plaintiff has not 
loſt a trial, On ſtaying proceedings, in an 
action of debt on reeognizance, the bail 


41 Str. 515. | h Ante, 156, 7. 
© 2 Str. 1217. 5 T. R. 401. 
* 2 Blac. Rep. 1190. . 


2 T. R. 388. | 
8 above 
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above muſt pay the coſts in that, as well as 
the debt and coſts in the original action, 
though they apply within the time allowed 
them for ſurrendering the principal' . 
In debt on bond, conditioned for the payment 
of a leſſer ſum, it was uſual for the court, even 
before the ſtatute 4 & 5, Ann. c. 16. to re- 
lieve the defendant againſt the penalty of the 
bond, on payment of the principal, intereſt 
and coſts; but then the whole penalty muſt 
have been brought into court, and when the 
plaintiff was ſatisfied, the defendant might 
have taken what remained u. By the above 
ſtatute, it is enacted, that “if at any time, 
© pending an action upon any ſuch bond with 
«a penalty, the defendant ſhall bring into 
«© court all the principal money and intereſt 
* due on the bond, and alſo ſuch coſts as 
ce have been expended in any ſuit or ſuits in 
ce law or equity upon ſuch bond, the ſaid 
% money, ſo brought in, ſhall be deemed and 
« taken to be in full fatisfaction and diſcharge 
ce of the ſaid bond; and the court ſhall and 
«© may give judgment to diſcharge every 
* ſuch defendant of and from the ſame ac- 


' 5 . N. 63. Bartram n 2 Salk. 597. 6 Mod. 
and others v. Howell, T. 101. 
31 (2&0, 3. contra, 
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« cordingly.” Upon this ſtatute it has been 
holden, that the plaintiff is intitled to the coſts 
of proceedings in equity, relating to the ſame 
matter”; but not to the coſts of a former 
ſuit, wherein the judgment had been reverſed 
on a writ of error: for there is no reaſon, 
why the defendant ſhould pay for the error 
or miſtake of the plaintiff, 


It was formerly holden, that this ſtatute did 
not extend to an action of debt on bond, con- 
ditioned for the payment of an annuity, or of 
money by inſtalments”. But it is now ſet- 
tled, upon the equity of the ſtatute, that in 
ſuch an action, where the defendant is ſolvent, 
the court will ſtay the proceedings, on pay- 
ment of the arrears and coſts, and giving judg- 
ment as a ſecurity for future payments, with 
a ſtay of execution till they become due *. 
And where, in an action on an annuity bond, 
it appeared that there were mutual accounts 
ſubſiſting between the parties, the court made 
a rule for referring them to the maſter; and 
that upon payment of what, if any thing, 
ſhould be found due to the plaintiff, all fur- 

* Caf. temp. Hardw, 116. * 1 Atk. 118. 1 Str. 515. 
1 Str. 695%. conira, | 7 2 Str. $14; 957. 2 Blat. 


I Six, 696. Rep. 706, Barnes, 288. 


ther 
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ther proceedings ſhould be ſtayed :. But the 
court will not ſtay the proceedings, where the 
defendant appears to be inſolvent; or the 
bond is conditioned for the payment of a 
groſs ſum of money abſolutely, at a day cer- 
tain, and afterwards defeazanced, in conſe- 
_ quence of a ſubſequent agreement, to pay the 
money by inſtalments * ; or where, though the 
bond be conditioned for the payment of mo- 
ney by inſtalments, it is expreſsly agreed, 
that if default be made in any one payment, 
the bond is to ſtand in force, for the whole 
principal and intereſt then remaining due *, 


Before the ſtatute 4 Geo. 2. c. 28. it was 
uſual for the court to ſtay the proceedings in 
Ejectment, on a clauſe of re-entry for non pay- 
ment of rent, at any time before execution 
executed, on the tenant's bringing iato court 
all the rent in arrear and coſts*, And now, 
by that ſtatute”, © If the tenant or his aſſigus 
ce ſhall, at any time before the trial, pay or 
ce tender to the landlord, his executors, Se 
ce or pay into court, all the rent and arrears, 
© together with the coſts, all further proceed- 
© ings on the ſaid ejectment ſhail ceaſe and 


Miltinſon and Jordan, n 2 Salk. 897. 10 Mod. 383. 


1 1 910 9 
2 5 
H. 23 Geo. 3. 8 Mod.. 345. 
* 3 Bur. 1370. | v Se the fat. d 
* 2 Blac. Rep. 958. 
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ce be diſcontinued.” Since the making of 
which ſtatute, it has been holden, as before, 
that after judgment againſt the caſual ejector, 
and before any writ of poſſeſſion executed, 
the court will ſtay the proceedings on pay- 


ment of all the rent and coſts v. 


So in gediment by a mortgagee, for the re- 
covery of the poſſeſſion of the mortgaged 


premiſes, or in debt on bond conditioned for 


the pay ment of the mortgage money, or per- 


formance of covenants in the mortgage deed, 


where no ſuit in equity 1s depending for a 
forecloſure or redemption, © if the perſon 
© having a right to redeem ſhall, at any time 
e pending the action, pay to the mortgagee, 
ce or in caſe of his refuſal bring into court, all 
et the principal monies and intereſt due on the 
© mortgage, and alſo coſts to be computed 
© by the court, or proper officer appointed 
ec for that purpoſe, the ſame ſhall be deemed 
© and taken to be in full ſatisfaction and diſ- 
ee charge of the mortgage; and the court 
« ſhall diſcharge the mortgagor of and from 
cc the ſame accordingly *.” Upon which 


ſtatute, the court ſtayed the proceedings, 


Stk. goo: Stat. 7 Gre. 2. c. 20. : 
and fee 1 Str. 413. 


although 
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although it was objected, that the defendant 
had agreed to convey the equity of redemp- 
tion to the plaintiff . And if there be any 
doubt, as to the amount of what is due, the 
court will refer it to the maſter, whoſe duty it 
is to tax the coſts; and if the debt and coſts are 
not paid, the plaintiff muſt proceed 1n the 
action, and cannot have an attachment *. 

'In actions for general damages, it is a 
rule, that the proceedings cannot be ſtayed, 
on making ſatisfaction to the plaintiff, But 
there are ſome exceptions to this rule: In 
replevin, for inſtance, where the defendant 
avows for renr, the court will ſtay the pro- 
ceedings, on bringing it into court, and pay- 
ment of coſts *, But the proceedings cannot 
be ſtayed, where the avowry is for damage 
feaſanc* ; becauſe the court in ſuch caſe have 


no rule to guide them 1n aſcertaining the da- 
mages. 


In trover for money, the court will give 
the defendant leave to bring it into court ©. 


And where trover is brought for a ſpecific 
chattel, of an aſcertained quantity and quality, 


Y Wilſ. 80. 1 


l 4220. | > 8 Mod. 379. 
2 Salk. 597. H. Blac. 2:80. 142; 
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and unattended with any circumſtances that 
can enhance the damages above the real va- 


lue, the court will make an order for ſtaying 
the proceedings, upon delivering it to the 


plaintiff, and payment of coſts“. And this 
is the more reaſonable, as the action of trover 
comes in place of the old action of detinue. 
But the court will not ſtay the proceed- 
ings, where there is an uncertainty, either as 
to the quantity or quality of the thing de- 
manded; or there is any tort that may en- 
hance the damages above the real value, and 
there is no rule whereby to eſtimate the ad- 
ditional damages © 


In trover, by the aſſignees of a bankrupt, 
for a ſlc am engine, &c. the court made a ſpe- 


cial rule for ſtaying the proceedings, on deli- 


vering to the plaintiffs a part of the gocds for 
which the action was brought, and payment 
of coſts up to that time, provided the plain- 
tiffs would accept thereof in diſcharge of the 
action; or otherwiſe, that the articles deli- 


4 3 Bur. 1364. Say. Rep. but ice 2 Salk. 597. 2 Str. 
mom. 144 5 . 19. 1193. 1 Will. 23. 
Barnes, 281. Pr. Peg. 260. S. C. Say. Rep. 120. cout. 
3 Bur, 2264. 


1 vered 


Of Warrants of Attozney. 295 


vered ſhould be ſtruck out of the declaration, 
and the plaintiffs be ſubject to coſts, vnleſs 
they ſhould obtain a verdict for the remain- 
der of the goods, or prove a deterioration of 
the part delivered up*. 


The Security uſually given, by the defend- 
ant to the plaintiff, on compromiſing an 
action, and which is alſo frequently given 
where no action is depending, is a warrant of 
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attorney; ſo called, from its authoriſing the 
attorney, or attormes, to wiom it is directed, 
to appear for the defendant, and receive a de- 
claration, in an action to be brought againſt 
him ; and thereupon to confels the farne ac- 


tion, or ſuffer judgment therein to paſs wy 
default, &c. 


Every warrant of attorney ſhould be given 
voluntarily, and for a good conſideration, 
Therefore if a warrant of attorney be obtain- 
ed by fraud, or for a corrupt and uturious 
conſideration ®, the court will order it to be 
delivered up, and ſet aſide the judgment and 
proceedings which have been had under it. 
So if a warrant of attorney be given by an 
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 Brunjdon and others, Aſ- Doug. 196. 
ſignees, &c. v. Lufkin, T. Cowp. 727. 
34 Geo. 3. a 
infant, 
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infant, or by one of ſeveral executors to con- 
fels a judgment againſt all', the court will 
order it to be delivered up, &c. But where 
a feme covert who lived by herſelf, and acted 
as a feme ſole, gave a warrant of attorney to 
confeſs a judgment, and afterwards moved to 
ſer aſide the judgment, becauſe ſhe was co- 
vert, the court would not relieve her, but 
put her to her writ of error“. 


Where the defendant is in cuſtody by arreſt, 
it is a rule, that “ no bailiff or ſheriff's 
«© Officer ſhall preſume to exact or take from 
© him, any warrant to acknowledge a judg- 
« ment, but in the preſence of an attorney 
« for the defendant, who ſhall ſubſcribe his 
« name thereto; which warrant ſhall be pro- 
« duced, when the judgment is acknowledged: 
« and if any bailiff or ſheriff's officer ſhall 
de offend therein, he ſhall be ſeverely puniſh- 
ce ed. And no attorney ſhall acknowledge or 
* enter, or cauſe to be acknowledged or en- 
te tered, any judgment, by colour of any war- 
ce rant, gotten from any defendant, being un- 
« Jer arreſt, otherwiſe than as aforeſaid.” 
Upon this rule it was deemed ſufficient for 
the plaintiff's attorney to be preſent, and 


1 Ser, 20. er. 2. II. 
* 1 Salk. 400. 


ſubſcribe 
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ſubſcribe the warrant, as attorney for the de- 
« fendant n. And therefore another rule was 
maden, that © no warrant of attorney for 
te confeſſing a judgment, exgcuted by apy 
ce perſon in cuſtody, ſhall be of any force, un- 
ce l-fs ſome attorney, for and on behalf of 


ee ſuch perfon in cuftody, and expreſsly named 


& by him, be preſent, to inform him of the 
« nature of ſuch warrant, &c.” Theſe rules 
have been conſtrued to extend to warrants 
of attorney executed abroad ». | 
But ſtilh it is ſufficient, if there be an attorney 
preſent, on behalf of the defendant, though he 
be nit an attorney of the ſame court, in which 
the judgment is to be entered. And the 
rules only extend to warrants of attorney giv- 
en by a defendant in cuſtody, upon me/ne pro- 
ceſs, in a civil action, to a plaintiff ar whole ſuit 
he is in cuſtody: therefore where 2 warrant 
of attorney is given by a defendant in cuſtody 
Upon proceſs of execution 1, or upon criminal 
proceſs”, or to a third perſon, at whoſe 
ſuit the defendant is not in cuſtody *, an 


= 2 oft. 1247. * 2 Str. 12 Conm 
es. 2. 2 t.. 1 8 
902. Cowp. 281. FE 
in "5 Mod. 144. 23 6 
1 Str. 5 30. | Ravi. 297. 3 Zur. 1792. 
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attorney's preſence is unneceſſary, And 
the court will not ſuffer a defendant to con- 
vert that which was meant for his protection, 
into an inſtrument of fraud and deceit : 
therefore where a warrant of attorney was ex- 
ecuted in the preſence of an attorney's clerk, 
and it appeared from the defendant's af5davit 
that.he was the more induced to execute it, 
becauſe he had been informed, that if he did 
execute it under an arreſt, and without his 
attorney being preſent, ir would be void, the 
court refuſed to ſet aſide the proceedings. 
On the other hand, though the caſe 


is not ſtrictly within the rule, yet the court 


will ſometimes interpoſe, and give relief, un- 
der particular circumſtances; for it is the 
province of the court to guard againſt the 


arts of deſigning men, practiſed upon perſons 


under the preſſure of diſtreſs and impriſon- 
ment. Thus if it could be ſhewn, that a par- 
ty, even in execution, had been prevailed on 
to acknowledge a judgment, for more money 
than was really due, the court would give re- 
lief under the circumſtances a; becauſe caſes 
of fraud and impoſition are exceptions to all 
rules whatſoever. And in a late caſe , where 


© Cowp. 142. Ad. 231, v. 3 T. R. 616. 


interlocutory 
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interlocutory judgment being ſigned againſt a 
priſoner in cuſtody of the marſhal, the plain- 
tiff's attorney took a cognovit from him for 
200 J. with a defeazance on paying 491. (the 
real debt) and coſts, but no attorney was pre- 
ſent on the part of the defendant; though 
this caſe was not ſtrictly within the rule, 
which only mentions priſoners in cuſtody of 
ſheriff's officers, yet the court interfered for 
the relief of the priſoner, 


By the courſe of the court, a warrant of at- 
torney given to confeſs a judgment is not re- 
vocable”; and if the party giving, endeavour 
to revoke it, the court will notwithſtanding 
give the other party leaye to enter up judg- 
ment. But the death of either party is, ge- 
nerally ſpeaking, a countermand of the war- 
rant of attorney *: and therefore, upon a mo- 
tion to enter up judgment on an old warrant 
of attorney, if it appear to the court, that ei- 
ther party is dead, they will not grant the 
motion. Yet if either party die in vacation, 
within a year after giving the warrant of at- 


* 2 Ld. Raym. 766. 850. 7.2 Str. 718, 108 Yam 
1 Salk. 87. 7 Mod. 93. S. C. Abr. tit. Judgment, W. 7. 
* Co. Lit. 5 2. b. Vent. Barnes, 270. 
310. | 
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forney, judgment may be entered up of 
courſe, at any time after, in that vacation *; 
and it will be a good judgment, at common 


law, as of the preceding term, though it be 


not ſo uvon the ſtatute of frauds, in reſpect of 


purchalers, but from the ſigning *. And even 


where the party dies after the year, if the 
court can be prevailed upon to grant a rule 
for entering up judgment, they will not after- 
wards ſet it alide*, Where there are ſeveral 


parties, and one of them dies before judg- 


ment, it may be entered by or againſt the 


ſurvivors ©. 
When a warrant of attorney is given to a 


feme ſole, who marries before judgment, the 
authority is not deemed to be countermand- 
ed or revoked; becauſe it is for the huſ- 


band's advantage. And therefore, not- 
withſtanding the marriage, judgment may be 
entered up, in the names of the huſband and 
wife. But, in order to warrant this entry, 
there ſhould be a previous application to the 


. Raym. 18. 2 Ld. Abr. tit. Judgment, W. 7. 
Raym. 766, 850. 1 Salk. Barnes, 270. 


837. 7 Mod. 93. S. C. 2 Str. 1 Will. 312. Say. Rep. 


882. Parnes, 267, 8. 5. S. C. Barres, 40, 53. but 
1 Salk. 401. 7 Mod. ſee Barnes, 45. contra. 
29, 8. E. 4 12 Mod. 383. 7 Mod. 


Str, 882, 1081. Vin. 53. 1 Salk. 117. 8. C. 


court, 
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court, founded on an affidavit of the marri- 
age. And, in one cale', it is ſaid to have 


been ruled upon motion, that if a woman 
give a warrant of attorney, and then marry, you 

may file a bill, and enter judgment, againſt 
both, by the practice of the court. But in a 

ſubſequent caſe s, it is ſaid, that if a feme ſole 
give a warrant to confeſs a judgment, and 
marry before it be entered, the warrant is 

countermanded, and judgment ſhall not be 
entered againſt huſband and wife, for that 
would charge the huſband b. 


If a warrant of attorney be given, to appear 
and confeſs judgment of a particular term, 
the judgment ſhould be entered accordingly 
of that term, and cannot be entered of any 

other. But if the warrant of attorney be 
given, to appear and confeſs judgment gene- 
rally, or (as is moſt uſual) of a particular or 
any ſubſequent term, judgment may be en- 


3 Bur. 1471. ſhould be charged in this 

f 1 Show. 91. Say. Rep. caſe, as for a bond or other 
6. 3 Bur. 1470. S. C. debt, which he is liable for 
cited. during the coverture, tho“ 
1 Salk. 399. 7 Mod. not after. 1 Salk, 117. 
53. „„ cites 1 Roll. Abr. 35 1. F. 
b Tamen quere; for it 1. G. 2. F. N. B. 120. F. 
ſeems as reaſonable, that ne I Med. 1. 7 Mod. 53, 


* SP) 


tered 
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tered of any term after giving the warrant *, 
Where a warrant of attorney was given 
in vacation, and judgment was entered up 
thereon, as of the preceding term, the 
court ordered the judgment to be ſer aſide, 
for the danger that might otherwiſe en- 
ſue to purchaſers' . And where a war- 
rant of attorney was given to confeſs 
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judgment, at the ſuit of an executor, as of the 
preceding term, hen the teſtator was living, 
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and the judgment was entered u accordingly, 
the court held it to be irregular *; for the 
attorney could have no authority to appear in 
that term, at the ſuit of the executor, and the 
judgment muſt be conſidered as of that term, 
though to other purpoſes the day of ſigning is 


— L 
a pls 


ern * 


. 
8 2 — 


"ae 
3 Ge 
— — 


— 
— . 
_— pre 
- 


- 
77 
* 
65 
. 
y 


material. 

Vithin a year and a day next after the date . 
of the warrant, judgment may be entered of . 
courſe, without applying to the court or a 
Judge. But if it be not entered within that 
time, the court mult be moved”, in term 
time, or if the warrant of attorney be not 


* 1 Mod. 1. 7 Mod. 53. ly from the time of fign- 
! x1 Sid. 222. but note, ing. 


this was before the ſtatute m + Str. 2121; 
of frauds, by which judg- n 7 Mud. 94. 6 Mod. 


ments affect purchaſers, on- 212. 1 Wall. 36. ag. 
above 
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above ten years old ®, an application may be 
made to a judge, in vacation, for leave to 
enter up the judgment, on an affidavit of the 
due execution of the warrant of attorney, that 
the debt, or part of 1t, is ſtill due, and that the 
parties are living. On making the applica- 
tion, the court or judge expect to be inform- 
ed, when the defendant was alive: and any 
time during the ſame term is deemed ſufhi- 
"cient; for though he ſhould be ſince dead, 
yet the judgment, by relation back to the firſt 


day of the term, will appear to have been 


given in his life-time. 

The judgment upon a warrant of attorney, 
being in debt, is always final; and ſigned in 
like manner as a final judgment by confeſſion 
or default in an adverſe ſuit, which will be 
treated of in the next chapter. 


In order to compound a penal action, ap- 
plication muſt be made to the court wherein 
it is depending, founded upon the ſtatute 18 
Eliz. c. 5. § 3. by which it is enacted, that 
* no common informer or plaintiff ſhall or 
* may compound or agree, with any perſon or 


Imp. K. B. 410. v Ia. ibid. 
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ce perſons that ſhall offend, or that ſhall be 
ce ſurmiſed to offend, againſt any penal ſtatute, 
ce for an offence committed, or pretended to be 
© committed, but after anſwer made in court, 
ce to the information or ſuit in that behalf ex- 
ce hibited or proſecuted ; nor after anſwer, but 
te by the order or conſent of the court, in which 
the ſame information or ſuit ſhall be depend- 
ce ing; upon the pains and penalties therein ſet 
« downanddeclared.” But this ſtatute extends 
only to common informers, who are to have 
the whole benefit of the penalty ; and not 
where the penalty, or part of it, 1s * to 
the party grieved i. 


he application upon this ſtatute is made 
by conſent, upon an affidavit, ſetting forth 
the nature of the action, the ſtate of the cauſe, 
the agreement of the parties, and that no 
more than a certain ſum 1s given or ta- 
ken, &c. which application may be made 
before or after verdictꝰ: even where the de- 
fendant was in -execution, the. court, on an 
affidavit of his poverty, gave the plaintiff 
leave to compound with him. Upon the 
application being made, it 1s in the diſcretion 
of the court to give or with-hold their leave 


2. 
1 17 


* 1 Salk. 20. 
Imp. K. B. 646. 
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to compound u: and it is a general rule, that 
where they give leave to compound a penal 
action, the king's half of the compoſition ſhall 
be paid into the hands of the maſter of the 
crown office, for the uſe of his majeſty » ; 
which is now uſually done before the rule is 
drawn up”. If a defendant in a penal action 
obtain a rule to ſtay proceedings, on paying a 
ſum agreed upon between him and the plain- 
tiff, it is an undertaking by him to pay that 
ſum; and for the non-payment of it, the 
court will grant an attachment“. 
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CHAP. XXIII 


Df Judgment by Conkeſſion 
and Detault. 
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HEN the defendant, having no me- 
rits, cannot compromiſe or compound 
the action, it is uſual for him to confeſs it, 
or let judgment go by default, 

The objects propoſed by confeſſing an ac- 
tion are two-fold ; firſt, in an action for da- 
mages, to fave the expence of executing a 
writ of inquiry, and ſecondly, to ebtain terms, 
ſuch as a ſtay of execution, &c. And the con- 
ſeſſion, or as it is uſually called, from the en- 
try of it, a cognovit actionem, is either before or 
after plea j 1-aded; in the latter caſe; the plea, 
being withdrawn, it is called a confeſſion or 
cognovit actionem, relittd verificatione. | 

In general, the confeſſion is made after de- 
claration, and before plea; and written on 
the declaration or ſtamped paper, thus, © I 
« confeſs this action, or, if in debt, the debt in 
te this cauſe, and that the plaintiff hath ſuſ- 


te tained damages to ſuch an amount, beſides 
« his 
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te his coſts and charges, to be taxed by the 
© maſter:“ then follow the terms, if any 
are agreed on, as that © no judgment ſhall be 
entered up, or execution iſſue, until default 
© ſhall be made in payment of the debt or 
ce damages and coſts, by a certain day, and that 
© no writ of error ſhall be brought, or bill in 
© equity filed; but that in caſe default ſhall 
© be made, the plaintiff ſhall be at liberty to 
ce enter up judgment, and take out execution, 
ce for the debt or damages and cofts, together 
_ © with ſheriff's poundage, and all other inci- 
cc dental expences.” Where the confeii:on is 
after plea pleaded, the defendant's attorney 
' ought to come in perſon before the maſter, 
to withdraw it *. 

Again, the confeſſion is either of the e, 
or part of the cauſe of action. If it be of the 
whole, and not upon terms, the plaintiff's ac- 
torney may immediately ſign final judgment, 
and take out execution thereon; but if it be not 
of the whole, he can only ſign judgment for 
the part confeſſed, and muſt aniwer to the 
reſidue. Where a judgment is confeſſed up- 
on terms, it being in effect but a conditional 
judgment, the court will take notice of it, 


2 1 Id, Raym. 345. 
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and ſee the terms performed: but where the 
judgment is acknowledged abſolutely, and a 
ſubſequent agreement made, this does not 
affect the judgment, and the court will take 
no notice of it, but put the party to his ac- 
tion on the agreement. And it has been 
ſaid e, that the court cannot hold plea of an 
agreement upon motion. But it is uſual in 
practice, to ſet aſide a judgment entered up, 
and execution taken out, contrary to the 
agreement of the parties, at the time of con- 


feſſing the judgment *, 


Judgment by default, which is an implied 
confeſſion of the action, is either by nil dicit, 
where the defendant appears, but ſays nothing 
in bar or precluſion of the action; or by non 

fun informalus, where his attorney ſays, he 1s 
not informed of any anſwer to be given there- 
to. Judgment by nil dicit is either for want of 
any plea at all, or for want of a plea adapted 
to the nature of the action, or circumſtances 
of the caſe, or for not pleading in due time or 
proper manner, . | | 


by Salk. 400. - s Mod: 14. 
3 
On 


by Default, acc. 309 


On the expiration of the time for pleading, 
a rule to plead having been given, and a plea 


demanded, when neceſſary, the plaintiff's 


attorney ſhould ſearch for a plea, if not deli- 
vered to him, with the clerk of the papers, 
who receives ſpecial pleas, and with the clerk 
of the judgments, who keeps the general iſſue 
book, at the king's bench office; and if no 
plea be delivered, or found at either of thoſe 
offices, the plaintiff's attorney may ſign judg- 
ment as for want of a plea. And judgment 
may be ſigned in like manner, if the defen- 
dant do not rejoin ©, plead to a new aſſign- 
ment, or join in demurrer, when neceſſary; 
or do not pay for the iſſue, or return the pa- 
per book or demurrer book, and pay fur the 
entries, in due time. 


When the defendant pleads a plea not 
adapted to the nature of the action, as il debet 
in aſſump/it *, &c. the plaintiff may conſider it 
as a mere nullity, and ſign judgment. So if 
the defendant, after craving oyer of a deed, 
do nor ſet forth the whole of it, the plaintiff 
may ſign judgment, as for want of a plea s. 
But the plea of not guilty, in an action of debt 


i. | 4 T. R. 370. Slater v. 


Barnes, 257. | Horne, E. 34 Geo. 3. S. P. 
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on a penal ſtatute, is not ſuch a nullity, as 
will warrant the plaintiff in ſigning judg- 
ment. If the defendant, when under an 
order to plead iſſuably, put in a plea which, 
though informal, goes to the ſubſtance of the 
action, the plaintiff cannot ſign judgment as 
for want of a plea . And, in general, where 
the defendant pleads an improper plea, the 
ſafeſt courſe is not to ſign judgment, but to 
demur, or move the court to ſet it aſide. 


If the defendant plead a judgment recover- 

ed, or other plea that is not iſſuable, after a 
| Judge's order for time to plead, on the terms 
of pleading. iſſuably, the plaintiff may ſign 
judgment, as for want of an 7ſuable plea j. 
And he may allo ſign judgment, where the 
defendant pleads in abatement, after the expi- 
ration of four days incluſive, from the delivery 
or filing and notice of declaration * ; or a plea 
of tender, without paying the money into 
court': or where a plea of /olvit ad diem, 
which ought to be delivered to the plaintiff's 
attorney, is entered in the general iſſue 


1:12 + 
LINE + 


book”. 
STR, 62. © rin 
152. m [ockhart & others v. 


3 1 Bur. 59. BLackreth, Geo. 3. 
* 1 T. R. 277, 689. | 


The 


14 1 
in, 
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The plaintiff may waive a judgment by 
default”; or if irregular, the defendant may 
move the court to ſet it aſide. But the mo- 

tion for this purpoſe muſt be made, or notice 
given of it in vacation, two days at leaſt 
before the day appointed for executing the 

inquiry. And even though the judgment be 
regular, yet where the plaintiff has not loſt a 
trial, the court on motion will ſet it aſide, 
upon an affidavit of merits, and payment of 
coſts . And the court will do this in er- 
ment, as well as in other actions“. But they 
will not ſet aſide a regular judgment, to give 
the defendant advantage of a nicety in plead- 
ing a; or to let him in to plead the ſtatute of 
limitations *. 

A judgment by default is interlocutory or 
final, Where the action ſounds in damages, 
as in aſſumpſit, covenant, trover, treſpaſs, &c. 
the judgment 1s only interlocutory, that the 
plaintiff ought to recover his damages, leav- 
ing the amount of them to be afterwards 
aſcertained, And the judgment for the 
_ plaintiff, in theſe actions, is alſo interlocutory, 
on demurrer or nul tiel record. Where the 


Trin. 23 Car. 1. K. B. 2 Str. 975. 4 Bur. 1996. 


® 1 Salk. 402. 2 Salk. 518, 9 2 Str. 1242. 
2 Str. 823. 1 Bur. 568. * 1 Blac. Rep. 35. 


action 


In Of Judgment 


a jon is brought for the recovery of a ſum 
certain, as in debt, the judgment at common 
law is final. But by the ſtatute 8 & 9 
W. 3. c. 11. 8 8. it is enacted, that © in all 
actions upon any bond or bonds, or on any 
e penal ſum, for non-performance of any 
* covenants or agreements, in any indenture 
cc deed or writing contained, if judgment ſhall 
ce be given for the plaintiff, on a demurrer, or 
ce by confeſſion, or nibil dicit, the plaintiff upon 
ce the roll may ſuggeſt as many breaches of the 
« covenants and agreements, as he ſhall think 
« fit; upon which ſhall iſſue a writ to the ſhe- 
ce riff, to ſummon a jury, to enquire of the 
« truth of thoſe breaches, and to aſſeſs the da- 
© mages that the plaintiff thall have ſuſtained 
& thereby.” This ſtatute, which relates to co- 
venants and agreements in the ſame, as well 
as a different inſtrument, has been held to be 
compulſory on the plaintiff?; and of courſe 
he cannot now enter up judgment for the 
whole penalty, on a judgment by default, as 
he might have done at common law. 

An interlocutory judgment is ſigned on 
treble penny ſtamped paper, with the clerk 
of the judgments, in the king's bench office; 
an 7ncipiiur being firſt entered on a roll 
of the fame term with the declaration, 

+46 To R: $36; 03%. 
Final 
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by Dekault, &c. 9 
Final judgment is ſigned on a double half 


crown ſtamped paper; and no rule for judg- 
ment being neceſſary, the plaintiff may im- 
mediately proceed to tax his coſts, and take 


- out execution. 


After an interlocutory judgment, a writ 
of inquiry of damages is in general awarded; 


which is a judicial writ, directed to the ſhe- 


riff of the county where the action is laid*; 


ſetting forth the proceedings which have been 


had in the cauſe, © and that the plaintiff 
© ought to recover his damages, by occaſion 
© of the premiſes ; but becauſe it is unknown 


© what damages he hath ſuſtained by occa- 


te ſion thereof, the ſherifF is commanded, that 
ce by the oath of twelve honeſt and lawful 
«© men, he diligently inquire the ſame; and 
« return the inquiſition into court.” 

In an action on the caſe vpon two promi- 
ſes, there was judgment by default as to the 
firſt promiſe, and as to the ſecond a Holle pro- 


equi. A- writ of inquiry was taken out, to 


inquire what damages the plaintiff had 


ſuſtained, by occaſion of the premiſes; and 


upon the return of this, it was moved to 
amend the writ, and make it, Zy occaſion of 
the not performing of the fit promiſes 
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And, upon the authority of Baker againſt 
Campbell a, the writ was amended in this caſe; 
the record of the en by default being 
a warrant to amend by“. 


The writ of inquiry ſhould be Sable 
on a general return, or day certain, according 
to the nature of the proceedings: if by origi- 
nal, on a general return; if by Z, on a day 
certain, But where, in an action by bill againſt 
an attorney, the writ of inquiry was returna- 
ble on a general return, it was holden not to 
be error; but only a miſ-continuance, and 
cured by the ſtatutes of jeofails ” 


A writ of inquiry of damages is a mere in- 


queſt of office, to inform the conſcience of the 


court; who, if they pleaſe, may themſelves 


aſſeſs the damages. And it is accordingly 


the practice, in actions upon promiſſory notes 
and bills of exchange, inſtead of executing a 
writ of inquiry, to apply to the court, for a 


u E. 4 Ann. B. R. ed, that the courts have * 


v 1 Str. 684. 


» 2 Sir. 947. Say. Rep. 


245. 
See H. Bl. IV. 542. and 
the ſeveral caſes there cited. 
And, in confirmation of this 
doctrine it may be obſerv- 


ways exerciſed a power of 
ſetting aſide inquiſitions for 
{mall or exceſſive damages ; 
and in ſome caſes, of in- 


creaſing them. Say. Dam, 


173, &C. 


rule 


by Default, &c. 315 


rule to ſhew cauſe, why it ſhould not be re- 
ferred to the maſter, to ſee what is due for 
principal and intereſt, and why final judgment 
ſhould not be ſigned for that ſum, without 
executing a writ of inquiry; which rule is 
made abſolute, on an affidavit of ſervice, un- 
leſs good cauſe be ſhewn to the contrary”. 
This practice however is confined to actions 
upon promiſſory notes and bills of exchange, 
where the quantum of damages depends on 
figures, which may be as well aſcertained by 
the maſter as before a jury: and therefore 
where the defendant had ſuffered judgment by 
default, in an action of afſumpfir, on a foreign 
judgment, the court refuſed to make the rule 
abſolute, for a reference to the maſter; ſay- 
ing, this was an attempt to carry the rule 
further than had yet been done, and as there 
was no inſtance of the kind, they would not 
make a precedent for it?. In a ſubſequent 
caſe *, the court refuſed to make the rule ab- 


ſolute, in an action upon a bill of exchange, 


for foreign money; the value of which is un- 
certain, and can only be aſcertained by a 


Jury *. . 
Y 4 T.R. 275. and ſee H. „ 


Blac.-z-V- 252, 529, 541. » Cro. Eliz. 536. Cre. 
4 ©. 3. 493-- - . | 
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Where the jury, upon the trial of an iſſue, 


omit to aſſeſs the damages, the omiſſion may 


in ſome caſes be ſupplied, by a writ of inqui- 
ry ©. As to which it ſeems, that where the 
matter, omitted to be inquired by the princi- 
pal jury, is ſuch as goes to the very point of 
the iſſue, and upon which, if it be found by the 
jury, an attaint will lie againſt them, by the 
party, if they have given a falſe verdict; there 
ſuch matter cannot be ſupplied by a writ of 
inquiry, becauſe thereby the plaintiff may loſe 
his action of attaint, which will not lie upon 
an inqueſt of office ©. 


Thus where, in detinue, the jury omitted 
to aſſeſs the value of the goods, the court re- 
fuſed to ſupply the omiſſion, by a writ of in- 
quiry*, And ſo where the jury, who try the 
iſſue in replevin, omit to inquire of the rent in 
arrear, and value of the cattle, purſuant to the 
ſtatute, 17 Car. 2. c. 7. no writ of inquiry can 
be afterwards awarded, to ſupply the omiſ- 
fion *: for by the words of the ſtatute, theſe 


© Cheyney's caſe, Io Co. f 1 Sid. 380. T. Raym. 


118. 170. 1 Ventr. 40. 2 Keb. 


4 Carth. 362. 2 Str. 1052. 408. 1 Lev. 255. 2 Str. 
1 Sid. 246. T. Raym. 1052, Gilb. DM. 165. 
124. 1 Keb. 882. | 


matters 


by Default, &c. 317 
matters are to be inquired of by the /ame jury 
who try the iſſue s. | 
But where the matter, omitted to be in- 
quired by the principal jury, doth not go to 


the point in iſſue, or neceſſary conſequence 


thereof, but is merely collateral, as the four 
uſual inquiries on a quare impedit“, there 
ſuch matter may be ſupplied by a writ of in- 
quiry, without any damage to the party; be- 
cauſe if the ſame had been inquired of by the 
principal jury, it would have been, as to thoſe 
particulars, no more than an inqueſt of office, 
upon which an attaint will not lie“. 


Thus, where the parties being at iſſue in 
aſſumpſit, a demurrer was joined upon the evi- 
dence, and the jury diſcharged, without aſſeſ- 


ſing the damages; and afterwards judgment 


was given for the plaintiff, and a writ of in- 
quiry of damages awarded; the court held, 
that though the fame jury might have aſſæ ſſed 
the damages conditionally, yet it may be as 
well done by a writ of inquiry of damages, 
When the demurrer is determined; and the 
moſt uſual courſe is, when there is a demurrer 


1 Salk. 203, 6. Ca. i 8 
temp. Hardw. 141. 118. | 
-Carth. 362. 
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upon evidence, to diſcharge the jury, without 
further inquiry *, ö 
So in treſpaſs or replevin, againſt overſeers 

of the poor, acting virtute officii, if the plain- 
tiff be nonſuit!, or have a verdict againſt 
him n, and the jury are diſcharged, without 
inquiring of the treble damages, purſuant to 
the ſtatute, 43 Eliz. c. 2. F 19. the defect 
may be ſupplied by a writ of inquiry ; becauſe 
ſuch inquiry 1s no more than an inqueſt of 
office. In ſuch caſe, as a ground for award- 
ing a writ of inquiry, it is neceſſary to enter 
a ſuggeſtion upon the roll, that the defend- 
ants were overſeers of the poor; and that the 
action was brought againſt them, for ſome- 
thing done by virtue of their office u. 
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The writ of inquiry may be executed, on 
due notice, before the ſheriff or his deputy e; 
or by leave of the court, under ſpecial cir- 
cumſtances, before the chief juſtice?, or a 


ar. 143 2 Str. 102 1. S. C. Say. Rep. 
1 1 Rol. Rep. 272. 2 Rol. 214. 3 Will. 442. 
Rep. 112. 5 Mod. 76, 7, Caſ. temp. Hardw. 138. 
118. Carth. 362. 1 Salk. Say. Rep. 214. 
205. Skin. 595. Comb. 2 Will. 379. 
344. S. C. | ? 12 Mod. 5 19. 1 Str. 612. 
* Caf. temp, Hardw. 138. 2 Str. 853. Barnes, 233. 


judge 
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judge of aſſize, as an aſſiſtant to the ſheriff*, 
And where the writ of inquiry is executed 
before the chief juſtice, or a judge of aſſize, it 
is uſual to move the court, for the ſheriff 
to return a good jury”, But unleſs ſome 
matter of law is likely to ariſe in the courſe 
of the inquiry, the court will not give leave 
to have it executed before a judge, merely on 
account of the importance of the facts. 


The notice of inquiry ſhould be in writ- 
ing *; and if the defendant have appeared, and 
his attorney be known, it ſhould be delivered 
to ſuch attorney *: but if the defendant have 
not appeared, or his attorney be unknown, 
the notice ſhould be delivered to the defend- 
ant himſelf, or left at his laſt place of abode * 
If the venue be laid in London or Midleſex, 
and the defendant live within forty computed v 
miles from London, there muſt be eight days 
notice of inquiry, excluſive of the day it is 
given; which notice is alſo ſufficient in 
country cauſes: for the ſtatute, 14 Geo. 2. 
c. 17. § 4. which requires gen days notice of 


* 12 Mod. 610. v2 Str. 954, 1215. 

= Imp. K. B. 407. Sty. P. R. tit. Notice, 

R. M. 4 Ann. (c) 421.6 Mod. 146. R. M. 4 

* Say. Rep. 133. Ann. (c) 8 Mod. 21. 

» 14. ibid. | 
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trial at the aſſizes, does not extend to notices 
of inquiry, But where the venue is laid in 
London or Middleſex, and the defendant lives 
above forty computed miles from London, 
there muſt be fourteen days notice of inquiry. 
And Sunday is to be accounted a day in theſe 
notices, unleſs it be the day on which the no- 
tice is given. Short notice of inquiry is the 
ſame as ſhort notice of trial: and where a 
term's notice of trial is required, there muſt, 
at the ſame diſtance of time, be the like 


notice of inquiry 7. 


Where the inquiry is to be executed before 
the chief juſtice, or a judge of aſſize, the no- 
tice ſnould be given for the ſittings, or aſſizes, 
generally; but otherwiſe the notice ſhould ex- 
preſs the particular time and place of execut- 
ing it *. A writ of inquiry may be executed, 
in point of time, on the day it is returnable *, 
but not on a Sunday; and where the notice | 
was to execute it by ten o'clock, the court 
ſet it aſido for uncertainty - The uſual way 
is to give notice that the inquiry will be ex- 
* R. M. 4 Ann. (c) 8 Mod. 2 Ld, Raym. 1449. 
n 1. 

2 Str, 1100. * 2 1142. 


Say. Rep. 181.” | 
: ecuted, 
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ecuted, between two certain hours“; as be- 
tween ten and twelve o'clock in the forenoon, 
or between four and fix in the afternoon, of a 
particular day, on or before the return of the 
writ, On a notice of inquiry ſo given, the 
party is not tied down to the preciſe time 
fixed by the notice ; for the ſheriff may have 
prior buſineſs, which may laſt beyond it. 
Therefore where notice was given of execut- 
ing an inquiry, between ten and twelve 
o'clock, and the irregularity complained of 
was, that the defendant and his witneſſes at- 
tended till twelve, and after the hour was 
elapſed, and they were gone, the writ was 
executed; the court refuſed to ſet aſide the 
inquiſition, conceiving it was clearly a trick 
of the defendant's attorney, to.leave the place . 
immediately after the hour was paſled e. 
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With regard to the place of executing an 
inquiry, it muſt be executed within the 
county, where the action is laid. In Middle- 
fex, inquiries are uſually executed, in the morn= 
ing during term time, at the King's Arms 
Tavern, Palace Yard, Weſtminſter ; and in 
the afternoon during term time, as well as in 
vacation, at the ſheriff's office in 7ook's-court, 
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Curſitor- ſtreet, Chancery-lanef, In London 
they are executed, in term time as well as va- 
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cation, at the Secondary's office, No. 10, Gro- 
cers*-hall court, in the Poultry and the 
notice ſhould be given accordingly. Notice 


of inquiry may be continued or countermanded, 


in like manner as notice of trials. 


In London and Middleſex, the writ muſt be 
left at the ſheriff's office, the day before the 


time appointed for its execution“: And if 


either party propoſe to attend by counſel, he 
ſhould give notice thereof to his adverſary, or 
he will not be allowed for it in coſts i. The 
execution of the writ may be adjourned by 
the ſheriff, after it is entered upon. And 
if the plaintiff do not proceed to execute the 
inquiry according to notice, or countermand 
in time, the defendant, on an affidavit of at- 
tendance and neceſſary expences, ſhall have 


his coſts, to be taxed by the maſter !, 


Letting judgment go by default is an ad- 
miſſion of the cauſe of action: and therefore, 
where the action is founded on a contract, the 


defendant cannot give in evidence that it was 


8 Imp. K. B. 402. * 2 Str. $53, 1259. 
Id. 402, 3. 1 Str. 317. 2 Str. 728. 
RH. .. R. H. 8 G. 1. (a) | 


i Imp. K. B. 406. 


fraudulent. 


t. 
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fraudulent n. So in an action on a promiſſory 
note or bill of exchange, the note or bill need 
not be proved, though it muſt be produced 
before the jury, in order to ſee whether any 


money appears to have been paid upon it ®, 


And where an action was brought on a policy 
of aſſurance, on a foreign ſhip, wherein there 


was a ſtipulation, that the policy ſhould be 


deemed ſufficient proof of intereſt; the plain- 
tiff, on the writ of inquiry, was only bound to 
provethe defendant's ſubſcription tothe policy, 
without giving any evidence of intereſt e. 
On the return of the inquiry, the plaintiff 
ſhould give a rule for judgment, with the 
clerk of the rules, which expires in four 
days ». And, in the mean time, the defen- 
dant may move to ſet aſide the inquiſition, 
for want of due notice *; or on account of an 


objection to the jury, or mode of returning 


them, as that ſome of the jury were debt- 
ors, taken out of priſon for the purpoſe of 
attending ©, or that they were returned by the 
plaintiff's attorney * ; or for exceſſive da- 


” TS 018. - » x Salk. 399. Imp. K. 
* 2 Str. 1149. Barnes, B. 404. | 
233, 4. 3 Will. 155. Doug. * Sty. P. R. 
316. 3 T. R. 301. H. Bla. . 47% 
iv 1 * Cowp. 112. 

* Doug. 315. | 
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mages *. The plaintiff, in like manner, may 
move to ſet aſide the inquiſition, when it is 
obvious the damages are too ſmall ® ; except 
in vindictive v, hard “, or trifling actions. On 
the expiration of the rule for judgment *, 
the ſheriff, being called upon for his return, 
will deliver it, with the inquiſition, to the 
plaintiff's attorney; who gets the inquiſition 
ſtamped, with a double half crown ſtamp, and 
taxes his colts thereon with the maſter. 


The want of a writ of inquiry is aided by 
the ſtatute of Jeofails v. And where a writ of 
inquiry had been many years executed, and 
coſts taxed upon it, but no final judgment en- 
tered up; there being occaſion to prove the 
debt in Chancery, and the writ of inquiry be- 
ing loſt, a rule was made for a new writ of 
inquiry and inquiſition, according to the ſhe- 
riff's notes, and that the maſter ſhould indorſe 
the coſts, which by the commitment book 
appeared to have been taxed”, 


t 2 Leong. 214. 3 Leon, dill. K. B. 177. S. C. 
117. S. C. 3 Bur. 1846. 261. 

* 2 Salk. 647. 1 Str. 425, I Salk. 399. Imp. K. B 
515. 8 Mod. 196, 213. 399, 404. 
2 Str. 1259. but ſee 2 Leon, 2 Str. 878. 
Leon, 117. . ©. 5 

y 2 Str. 940. 2 Barnar- 
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CHAP. XXIV. 


Pk Pleas to the Juriſdiion, clatming 


Conuſance, and Pleas in Abate: 
ment. 


ITHERTO we have ſuppoſed the ac- 
tion to be rightly brought, and conſi- 
dered what is to be done, when the defendant 


has no merits. We have ſeen that, in ſuch 
caſe, he ſhould compromiſe or compound the 


ation, confeſs it, or let judgment go by de- 
fault, But when the caſe is different, and 
any exception can be taken to the action, in 
point of form, or any anſwer given to it upon 
the merits, in fact or in law, the defendant 
ſhould plead, or demur to the declaration. 


The General Order of Pleading 1s, 
1. To the Juriſdiction of the Court, 
2. To the Perſon, 

1. Of the Plaintiff : 
2. Of the Defendant. 
3. To the Count. 
4. To the Writ; and herein, 
1. To the Form: 
2. To the Action of the Writ. 


c. To the Action itſelf, in Bar thereof“. 
Co. Lit. 303. Latch, 178. Gilb. C. P. 49. 
"7M & By 
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Py this order of pleading, each ſubſequent 
plea admits the former: as when the defen- 
dant pleads to the perſon, he admits the ju- 
riſdiction of the court; when he pleads to the 
count, he aJmits the competency of the plain- 
tiff, and his own reſponſibilityp; when he 
pleads to the form of the writ, he admits the 
form of the count * ; and in like manner of the 
rel. 1 

Pleas to the juriſdiftion of the court are 
either in local or tranſitory actions. In local ac- 
tions, it is a good plea to ſay that the lands 
are ancient demeſne, holden of the king's 
manor ©; or that the cauſe of action aroſe in 
Wales *, or beyond the ſea *, or in a county 
palatine*, cinque port s, or other exempt 
quriſdiction *. | 

In ejełtiment, the tenants in poſſeſſion can- 
not plead to the juriſdiction, without leave of 
the court i: and, where antient demeſne is 


d Gilb, C. P. go. s 4 Inſt. 224. Jenk. 190. 

Herne, 7, 351. Raſtal, Keilw. 88, &c. 8. C. 3 Inſt. 
101. Hans. 103. Thomp. Cl. 7. but ſee Velv. 12, 13. 
2. 3 Inſt. Cl. 8, 9. 1 Salk. Carth. 10g. 


56. 2 Ld. Raym. 1418. > Bro. Abr. tit. Conuſance, 
1 Will. 193. 52. 1 Blac. Rep. 197. 
* x Salk. 80. 1 Show. i 1 Barnardiſt. K. B. 7. 
191. S. C. 35 2, 365. Andr. 368. 2 Str. 
? Raſtal, 419. Herne, 7. 1120. 1 Blac. Rep. 197. 
3 Inſt. Cl. 14. 3 Will. 51. 


pleaded : 
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pleaded, there muſt be an affidavit, ſtating 
that the lands are holden of a manor, which 
is antient demeſne; that there is a court of 
antient demeſne, regularly holden; and that the 
leſſor of the plaintiff has a frechold intereſt *. 


In tranſitory actions, it is ſaid', the defen- 
dant cannot plead to the juriſdiction of the 
court, unleſs the plaintiff by his declaration 
ſhew, that the cauſe of action accrued within 
a county palatine, And even then, it- muſt 
be averred in the plea, either that the defen- 
dant dwells in the county palatine, or that he 
hath ſufficient goods and chattels there, by 
which he may be attached; otherwiſe the 
plea cannot be allowed, left a failure of juſ- 
tice ſhould enſue *: and the defendant cannot 
in ſuch caſe demur to the declaration, or 
move in arreſt of judgment e. 


- 


Of a nature very ſimilar to pleading to 
the juriſdiction of the court, is claiming 
Conuſance? ; or praying, that the cauſe may 


* 2 Bur. 1046. o Carth. 11. Comb. 30, 
4 Inſt. 212, 213. 1Sid. 48. 8. C. and ſee Comb. 
103. Carth. 109. Gilb. C. 115. | | 
P. 191. 1 Bac. Abr. 560. ” Gilb. C. P. 191. 1 Bac. 


® Carth. 35 5. Abr. 566. 1 Rol. Abr. 
Id. 354. 5 Mod, 144. 489. 
8. C. ö 


be 


9 
oy 
a»; - 
4 
8 a? [4 
= 
Fas 1# 
" +. &:% 
9 
. 
14 
. 
. 
5 1 
$i 
1 5 
9 5 
> 8 
3% 
5 
* 4:8; 
wt 
: 0, 
$% 
""* 
4 y 
7 2 
"4% 
1 


* 4 
0 
iff 
Ge 
is 
92 , 
I 


* CE J EY - 3 ee 
* 8 r 


3 Df clafming Conuſauce. 


be determined before an inferior juriſdiction : 
concerning which, it will be proper to conſi- 
der the ſeveral ſorts of inferior juriſdictions; 
in what caſes conuſance may be claimed; 
and the time and manner of claiming it. 


There are three ſorts of inferior juriſdic- 
tions 2. The firſt is to Hold pleas, which is 
merely a concurrent juriſdiction; and can 
neither be claimed nor pleaded. The ſecond 
is a general conuſance of pleas; which, being 
intended for the benefit of the lord, may be 
claimed by him, though it cannot be pleaded 
by the defendant. The third is conaſance of 
pleas, with excluſive words; as where the king 
grants to a city, that the inhabitants ſhall be 
ſued within the city, and not e Yerobere : This, 
being an exempt juriſdiction, may be either 
claimed or pleaded”. Hence it is a ge- 
neral rule, that wherever the defendant can 
plead to the juriſdiction of the court, there 


the lord of the franchiſe may claim conu- 


fance, but not vice ver/a *. 


Palmer, 456. Hardr. Tit. Conu/ance, 589. 
509. 2 Ld. Raym. 836. 1 Bro. Tit. Con:/ance, 5 2. 
Salk. 148. 3 Salk. 79. 1 Blac. Rep. 197. 
12 Mod. 643. S. C. /4,666.  *,Gilb. C. P. 193. 
10 Mod. 126. Vin. Abr. 


The 
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The privilege of claiming connuſance is 
confined to courts of record*, and local ac- 
tions” ; except where the defendant is a mem- 
ber of the Univerſity of Oxford or Cam- 
Bridge. And it is alſo confined to ſuch 
actions as were in eſſe at the time of the 
grant”, and does not extend to thoſe created 
ſince, by act of Parliament; except where a 
common law action is given againſt a perſon 
by another name, as debt againſt an admini- 
ſtrator * Neither ſhall this privilege be 
allowed, where the franchiſe cannot give a 
remedy ?, and there would conſequently be a 


failure of juſtice*; as in replevin *, guare 


zmpedit *, waſte, &c. or where the lord is 
a party, and the plea 1s to be holden before 
himſelf ©, or the defendant is a ſtranger, who 
hath nothing within the franchiſe “; or laſtly, 
where the plaintiff is a privileged perſon, 
as an attorney or officer of the court*, But 


2 Inſt, 140. » Dalis. 12. 


4 Inſt. 213. 1 Sid. 103. 8 Hem: i, 
v Gilb. C. P. 193. 1 Bac. 21. Hob. 87. 

Abr. 560. * 22 AM $4. . 
* 14 Hen. IV. 20. b. Abr. 493. | 
i.. * 3 Leon. 149. Lit. Rep. 
2 Vent. 363. 304. Vin. Abr. Tit. Conu- 
# Hardr. 507. ſance, 592. Bendl. 233. cont. 
2 Inſt. 140. 
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conuſance may be claimed by a defendant, in 
cuſtody of the marſhal *, 


Conuſance of pleas muſt be claimed after 
appearance s, and before imparlance *, in the 
firſt inſtance, or on the very firſt day the party 
hath in court; even upon the return day of 
the writ, if the cauſe of action appear therein: 
if not, then upon the firſt day given upon the 
declaration. As for inſtance, in tręſpaſs by 
original, where place is named, or precipe 
quod reddat, where land is demanded, conu- 
ſance muſt be claimed upon the return day 
of the writ; becauſe in theſe caſes, the writ 
ſtates where the cauſe of action ariſes k. But 
in debt or detinue tis otherwiſe: for it does 
not appear, till the plaintiff has counted, 
where the contract or obligation was made; 
and therefore till then, the lord need not make 
his claim. So in replevin, the place where 
the cattle were taken does not appear, till the 
plaintiff has counted, if it be between ſtran- 
gers: but if a replevin be ſued againſt the 


Bro. tit. Coniſance, 50. 411. Vin. Abr. Tit. Con- 
1 Salk. 2. Gilb. C. P. 195. /axce, 590. Gilb. C. P. 
s Comb. 319. 195. 
Sie 103. 1 Show. 2 Will. 413. 
352. 10 Mod. 125. 1 Bar- 5 Bur. 2823. 
nardiſt. K. B. 66. 2 Wil. 10 Mod. 127. 


lord 
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lord of the franchiſe himſelf, there the lord's 
clatm would come too late after the count ; 
becauſe the law intends, that he knew the 
place of taking, being himſelf a party, and ſo, 
by not demanding his privilege on the writ, 
he gives the court ſeiſin of the cauſe: for the 
lord muſt uſe no delay n. | 

As to the manner of making the claim, 
it is holden, that conuſance may be claimed 
by the lord of the franchiſe in perſon, or by 
his bailiff or attorney : If it be claimed by 
attorney, the warrant of attorney muſt be 
produced in court, and filed . The grant of 
conuſance muſt alſo be produced, or an ex- 
emplification of it under the great ſeal * ; and 
if the grant was before time of memory, an 
allowance muſt be ſhewn in the King's Bench, 
or before juſtices in rer. Upon a claim 
made by the Univerſity of Oxford or Cam- 
Bridges, there muſt be liłewiſe, in addition 
to the grant, an exemplification of the ſtatute 


= 6 Bur. 2823. Keilw. 189, 190. 1 Sid. 

" Bro. Tit. Conu/ance, 50. 103. 1 Salk. 183. 1 Ld. 
12 Mod. 644. 666. Raym. 427, 8. 475. S. C. 

© Palm. 456. 1 Sid. 103. Galb. C. P. 195. but ſee 
1 Lev. 89. Ero. tit. Conn ſance, 51. 

? 12 Mod. 644. 1 Blac. 10 Mod. 126. 1 Blac. 
Rep. 454. Rep. 454. 


15 Bur. 28 20. 
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confirming it* ; together with an affidavit of 
the defendant's reſidencen . The claim itſelf 
muſt be entered upon a roll; and, after flat- 
ing the ſeveral proceedings that have been 


had in the cauſe, muſt ſet forth the grounds 


upon which it is made, with great preciſion *. 
It may be demurred to; or the facts therein 
alledged may be controverted by pleading * 
If allowed, a day is given, upon the roll, for 
the lord of the franchiſe to hold his court ; 


and the parties are commanded to be there 


on that day”. But the record ſtill remains 
in the court above ; and a tranſcript only 
is ſent down to the court below *: So 
that if juſtice be not done there, as if the 
defendant be a ſtranger, and has nothing 
within the franchiſe, by which he can be "Ike 
moned, or if the judge miſbehave himſelf, 


Kc. the plaintiff ſhall have a re-ſummons , 
vpon the record in the court above. And 


"13 Slis. c. 29. * Id. Comb. 319. 

" I Barnardiſt. K. B. 49, 7 2 Id. Raym. 836, 7. 
65. 2 Str. 810. 2 Wilf, 12 Mod. 644. 3 Salk. 79+ 
311. 1 Blac. Rep. 454. S.C. 
5 Bur. 2820. Id. Jenk. 31. 

y Comb. 319. 1 Barnar- Id. Hardr. 407. but. ſee 


diſt. K. B. 65. 2 Str. 810. Vin. Abr. tit. Conrſance, 


_ * 2 Wil. 409, 10. 589. 10 Mod, 127. 
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if a re- ſummons iſſue, upon failure of right g 


in a franchiſe, the lord of the franchiſe ſhall ne- 
ver afterwards have conuſance of that plea ”. 


m 


Pleas in abatement, to the perſon of the 
plaintiff, are either that he is not in exiſtence, 
(being only a fiftitious perſon ©, or dead? ;) or 
elſe _ being in exiſtence, he 1s an alien 
enemy *, attainted of treaſon or felony *, out- 
lawed 540k meſne or final proceſs*, under a 
premunire®, excommunicated i, i, or convicted 
of popiſh recuſancy *. Where the cauſe of ac- 

tion is forfeited, as by the plaintiff's being an 
alien enemy, attainted u, or outlawed for fe- 
lony ”, there his diſability may be pleaded in 


abatement or in bar; but otherwiſe it can 


only be pleaded 1n abatement. 


Pleas in abatement, to the perſon of the de- 


fendant, are that he is privileged, as an attor- 


> Jenk, 34. | b Co. Lit. 129. b. 

© Aſt, Ent. 10. 3 Inſt. Cl. Lutw. 7 3 Inft.' CL 
89. ä - mn 

AR Ent,: 8. 3 Inft. l. Inf Chzey Str. 520. 
75, Ae. +, . * Co Ln Tag 

* Lutw. 34. 2 Ink. El. = Bro: V. M. 255. 
16. * Co. Lit. 128. b. Gilb. 

Carth. 137, 8. C. P. 200, 

© Lutw. 6, 15 29. 3 Inſt. 
Cl 23, #6: 
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ney or officer of the court® ; under the king's 
protection?; or an infant a, when ſued as heir on 
the obligation of his anceſtor, &c. ; in which lat- 
ter caſe, the parol ſhall demur, or proceedings 


be ſtayed, till he come of age. Under the head 


of pleas to the perſon, may alſo be included 
Coverture, in the plaintiff * or defendant* ; or 
that the plaintiffs or defendants, ſuing. or being 


ſued as huſband and wife, are not married*; or 


any other plea for want of proper parties, as 
that there is an executor”, adminiſtrator y, 
or other perſon », not named, who ought to 
be made a co-plaintiff or co-defendant. | 

There is a diſtinction, with regard to co- 
plaintiffs, between torts and contracts: for if 
an action be brought for a tort, by one of ſeve- 
ral joint-tenants or tenants in common, the 
defendant muſt plead in abatement; and can- 
not take advantage of it in evidence, upon the 
general iſſue- But if an action be brought 


upon a joint contract, by one of ſeveral part- 


* 1 Lutw. 639. z Inſt. Cl. 51. Raſtal, 
dat 00. 325-8. 


+ Raſtal, 360, 362, 379, » 31nft. Cl. 5 3. Raſtal, 


Bro. R. 198. 324. 


* Aſt, Ent. 9. 3 Inſt. CI. 3 Inſt. Cl. 53, 119. 


8 1 Lutw. 696. 
1 Lutw. 23. 3 Inſt. Cl, I Salk. zz, 290. 2 Str. 


The - 820. 


3 Inſt, Cl. 69. — ners, 
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ners, the plaintiff muſt be non- ſuited or have 
a verdict againſt him“. A ſimilar diſtinction 
was formerly obſerved, with regard to co-de- 
fendants * : but it is now clearly ſettled *, that 

jf an action be brought upon a joint contract, 
againſt one of ſeveral partners, the defendant 
can only plead it in abatement; though the 
plaintiff knew, and even contracted with the 
other partners, 

Pleas in abatement of the count can only 
be pleaded in actions by original writ; and 
are for ſome uncertainty, repugnancy, or 
want of form *, not appearing on the face of 
the writ, or elſe for ſome variance there- 
from ©, 


1... — WE 
TS ——ͤ iI.T!. — S * 
— —— <,-s r 
TTC AC. - 


| Pleas in abatement of the vrit are, either 
for matter apparent on the face of it, or for 
matter dehors ©, exiſting at the time of ſuing 
out the writ, or ariſing afterwards*. To the 
form of the writ they are, for ſome apparent 
uncertainty, repugnancy, or want of form *; 


2 Str. 820. | d 3 Inſt. CI. 62. 

* 2 Mod. 279. 3 Mod. Reg Pt. 277, 8: 
321. -2 Salk, 440. Show. CF. or 
29, 101. 3 Lev. 258. Carth. See Com. Dig. tit. A. 
58. S. C. Gilb. Evid. 189. Gatement, (H.) 

*-2 die, , Bur. ay. 93: 1a Th 
2611. 2Blac. Rep. 947. 49, 54, 66, &c. 
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variance from the record, ſpecialty, &c. ; 
miſnomer of the plaintiff or defendant; or, 
in actions by original writ, the omiſſion or 
miſtake of the defendant's addition ; that is, 
of his eſtate, degree, myſtery, or place of 
abode. But the plaintiff may ſue the defend- 
ant, either by the addition of his degree or 
myſtery *; and may name him of f the place 

where he lately dwelt”. | 


Pleas in abatement to the a#ion of the 
writ are, that the action is miſconceived n; 
or was prematurely brought, before the cauſe 
of it aroſe” ; or that there is another action 
depending for the ſame cauſe . It is ſaid, in 
one caſe ”, that the pendency of a prior action 
for. the ſame cauſe may be pleaded in bar to 
a ſecond action; but it cannot be pleaded in 
abatement. This however muſt be under- 
ſtood with reference to the particular caſo of 


: 3 Inſt. Cl. 43. &c. 1541. 8. C. 
b Lutw. 10. Aſt. Ent. 1. l 
3 Inſt. Cl. 79, &c. but ſee 2 z laſt. Cl. 120, &c. 


Str. 1218. " Lutw. 8, 13. 3 Inſt, Cl. 
i Stat. 1 Hen. v. c. 5. 3 56. Forteſ. 334. 
Inſt. Cl. 92. VLutw. 33. 3 Inſt. Cl. 


k $ Mod. 51, 52. 1 8tr. 111. 
556. 2 Str. 8 16. 2 Ld. Raym. *? Say. Rep. 216. 
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a qui tam action, and not as a general rule 
applicable to all caſes. 


OS. ab 4: 
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The general requiſites of a plea in abate- 
ment are, that it ſhould be certain to every 
intent a, give the plaintiff a better writ*, 
and have an apt and proper beginning 
and concluſion : for it is the beginning and 
concluſion that make the plea*. Pleas to 
the juriſdiction of the court muſt be plead- 
ed in per/ſon*; and in pleading them, the 

defendant muſt make but half defence : 
bur pleas in abacement may be pleaded 
by attorney, and with full defence D. Where 
the defendant pleads to the writ, for matter 
apparent he ſhould begin his plea, by praying 
judgment of the writ, and conclude it in the 
ſame manner“; but where the plea is for 
matter dehors, as joint-tenancy, non-tenure, 
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* Co. Lie 303. . Cro, * Gilb. C. P. 187. 
Jac. 82. 3 Lev. 67. » 1d. 188. Co. Lit. 127. 
" Prownl. 139. v Lutw. 7 Wheatley v. 
* 1 Sid. 189. 1 Ventr. Cudmer/on, M. 15 Geo. 2. 
136. Comb. 106, 7. 1 C. P. Thomf/n v. Stockdale, 
Show. 4. S. C. 1Ld. Raym. H. 23 Geo. 3. K. B. 
593. 1 Salk. 210. S. C. 12 ” Moor, 30. Dalis. 33. 
Mod. 525. 10 Mod. 112, S. C. Reg. Pl. 273. Lutw. 
192, 210. | 11. 12 Mod. 525. 
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in this manner * 


defendant, beginning, © And he ſaid Richard, 
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or the like, there he ſhould conclude it only 
A plea of miſnomer of the 


ſued by the name of Robert, &c.“ is bad ? 

In pleading to the juriſdiction, the * 
ſhould conclude his plea, by praying judg- 
ment, if the court will take further cognizance _ 


of the ſuit . In pleading to the perſon, the 


concluſion is, whether the defendant ought to 
an Wer, or the plaintiff to be anſwered 2. or if 
excommunication, or other temporary diſa- 
-bility, be pleaded, that the Plains may remain 
without day, until, Sc.“ In pleading to the 
writ or count, if the action be by original, the 
plea ſhould conclude, by praying judgment of 
the writ or count, and that the ſame may be 
quaſhed ©, But if the action be by Bill, the 
plea ſhould conclude, by praying judgment of 
the bill, cr of the bill and declaration, (for they 
are the ſame thing), and not of the declaration 
only“. A plea of miſnomer, praying judg- 
ment / the bill, and that the ſame may be 
quaſhed, is ill on ſpecial demurrer * 


* Same Caſes. 3 Inſt. CI. 18. 1 Str. 521. 
CT, KR. 487. © 5 Mod. 132. 
* Latch, 78. '* 1d. 5 Mod. 144. 12 
Id. ibid. Lit. $'195, Mod. 133. S. C. 10 Mod. 
be 1225 210. 
» 3 Lev. 240. Lutw. 19. "+85 
Pleas 
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Pleas to the juriſdiction of the court *, (ex- 
cept antient demeſne s,) and pleas in abate- 
ment, ought to be pleaded before a general 
imparlance, within four days incluſive after 
the delivery, or filing and notice, of the de- 
claration*; unleſs the declaration be dcliver- 
ed or filed after term, or ſo late in the term, 
that the defendant is not bound to plead to it 
that term ; in both which caſes, the defend- 
ant may, within the firſt four days incliſive of 
the next term, plead to the juriſdiction of the 
court, or in abatement, as of the preceding 
term!. - But if ſuch plea be not delivered, 
or left in the office, within that time, it is not 


— x; 
te 


2 D Wes URS. Foo . he nb 2 oats i N 
P ee 


* Dyer, 210. b. in margine, 


T. Raym. 34. 1 Keb. 137. 
S. E. Gb. K. B. 317, 34. 
Gilb. C, PF. 183, 184, 187. 
4 Bac. Abr. 28, 9. 

a Dyer, 210. b. in mar pine, 
Lat $3. : Cro.. Car. 9. 
Sty. Rep go, Vin. Abr. 
tit. Conu/ance, p. 591. 

bd 2 Keb. 143. 1 Mod. 
14. 1 Ventr. 184. 1 Lutw. 
23. Sty. P. R. 465. Gilb. K. 
B. 3 Aon. ( 
R. Sed. 2. (671 
Str. 5 23. Barnes, 224, 334. 


R. 216. 


* 11 Mod. 2. 2 Str. 1192. 
1 Wil 23. 8. 0 6 
12583. 1 T. R. £75, 039. 
And ſee Gilb. ©. P. 34 
Pr. Reg z. Caf. . 
C. Pr. Rep: 296. EE 
63. 8. C. But fee Sty. FR. 
4.53, 463. R. E. g Ann. 
(a) 1 J. R. 278, 9. from 
whence it ſhould ſeem, that 
they ought to be pleaded, 
before the rule for pleading 
is expired. 

| x Salk. 367. Gilb. K. B. 
344» 5 | 
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to be received; whether a rule to plead be 
given or not ®, And Sunday, or any other 


ho 


— NES 
3 
4 < 


4 


— 


— _ 
Is - 
2 

2 — 


| | day on which the court does not fit, i to be 
ol accounted as one of the four days, unleſs it 
* happen to be the laſt .. 
£4 Be fore the ſtatute for the amendment of 
. the law, where the defendant pleaded a foreign 
7 plea, he was obliged to verify it by affidavit e. 
ne And now, bv that ſtatute v, No dilatory 
* tc plea ſhall be received in any court of re- | 
* cc cord, unleſs the party offering ſuch plea do, 
1 ce by affida vit, prove the truth thereof; or 
* ce ſhew ſome probable matter to the court, to 
bs. © jnduce them to believe, that the fact of ſuch 
iN te dilatory plea is true.” The affidavit, re- 
+» quired by chis ſtarute, may be made by the 
5 defendant himſelf, or a third perſon *; and as 
„ the ſtatute only requires probable cauſe, there 
+ does not ſeem to be any neceſſity for an affi- 
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davit, where the plea is for matter apparent, 
as want of addition”, &c. Yet where the 


defendant pleaded, after oyer of the original, 
that it was not returned, the courc ſet aſide 


5 
88 
— — 


=» 1Lil. P R. 3. R. E. Rep. 435. Carth. 402. 5 
5 Ann (a) 1 T. R. 278, 9. Mod. 335. S. C. 

R. E. 5 Ann. (a) iT. » 4&5 Ann. c. 16.95 11. 
R 279. 3 T. R. 642. 5 Pr. Reg. 6. Barnes, 344. 
110. "= Os how | 


© 2 Lil. P. R. 299. Sty. Pr. Reg. 5. 
the 


Ok Pleas fn Abatement. 34x 
the plea, for want of an affidavit of the truth 
of it *, | | | | | 
A plea in abatement ſhould be ſigned by 
counſel; and filed in the office of the clerk of 
the papers, with an affidavit that the plea 
thereto annexed is true in ſubſtance and mat- 
ter of fact. And if it be not filed in due 
time, the plaintiff may conſider it as a mere 

nullity, and ſign judgment. If there be no 
_ affidavit annexed, the plaintiff muſt move the 
court to ſet it aſide). . 

When a plea in abatement is regularly put 
in, the plaintiff muſt reply to it, or demur. 
If he reply, and an iſſue in falt be thereupon 
Joined, and found for him, the judgment is 
peremptory, quod recuperet ” ; but if there be 
judgment for the plaintiff, on demurrer to a 
plea or replication in abatement, the judg- 
ment is only znterlocutory, quod reſpondeat 
\ ouſter . In the latter caſe, the defendant has 
in general four days time to plead ; but this 
is in the diſcretion of the court? , and they 
will ſometimes order him to plead iaſtanter, 


* Ster. 639. 2 Ld Raym. 19, 293. 3 Bur. 1617. 


1409, S. C. * Gilb, C. P. 53. 2 Will. 
r 708, 738. 367. 
* k. $4277, 689. .; J.. ² 

R. 210. 7 Comb. 19. 


Str. 638. Say. Rep. 
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or on the morrow. After a judgment of re- 


ſfpondeat ouſter, it is ſaid, there can be no plea 


in abatement; for if it were allowed, there 
would be no end of ſuch pleas*. But this 
muſt be underſtood of pleas in abatement i 
the ſame degree, as popiſn recuſancy and out- 


lawry e, being both to the perſon : for the 


defendant may plead to the perſon of the 
plaintiff, and if that be over-ruled, he may 
afterwards plead to the form of the writ ®. 
The judgment for the defendant, on a plea 
in abatement, whether it be on an iſſue in fact 
or in lau, is, that the writ or bill be quaſhed ©; 
or, if a temporary diſability or privilege be 


Pleaded, as excommunication, or the king's 


protection, infancy, &c. that the plaint remain 
without day, until, &c. On an iſſue in fact, 
the defendant is intitled to ceſts; but not on 


an iſſue in law d. 


2 4 Bac. Abr. 51. Gilb. ment, p. 66. cites Th. D. 1. 
C. P. 186. 2 Saund. 40, 41. x. c. 1. | | 
12 Mod. 230. a . 

* Hetl. 126. © 2 Ld. Raym. 992. 
» Com, Dig. tit. Abate- 


E 


c H AP. XXV. 


Ok Oper, and inſpecking Books, dec. 


 THREVIOUS and preparatory to plead- 
ing in bar, the defendant may crave oyer 
of deeds, &c. or claim inſpection of books, 
court rolls, &. or he may move the court to 
change the venue, conſolidate unneceſſary 
actions, or ſtrike out ſuperfluous counts. 


Oyer of deeds, &c. is demandable by the 
plaintiff}, or by the defendant. If the plaintiff 
in his declaration neceſſarily make a profert 
in curid of any deed, writing, letters of ad- 
miniſtration, or the like, the defendant may 
pray oyer, and muſt have a copy thereof de- 
livered to him, if demanded; paying for the 
ſame after the rate of four-pence per ſheer, 
and alſo for the ſtamps*. So likewiſe if the 
defendant in his plea make a neceſſary prefers 
in curig of any deed, &c. the plaintiff may 
pray oyer, and ſhall have a copy, at the like 
rate*, And the party, of whom oyer is de- 
manded, is bound to carry it to the adverſe 


2 Salk. 497. R. T. 5 & 6 Geo. 2. () 1d. 6 Mod. 122. 
party. 
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party *. Formerly, all demands of oyer were 
made in court, where the deed is, by intend- 
ment of law, when it is pleaded with a prefer: 
in curid*: And therefore, when oyer is 
craved, it is ſuppoſed to be of the court, and 
not of the party; and the words ei legitur in 
Bac verba, &c. are the act of the court. 
In practice however, oyer is now uſually de- 
manded, and granted by the attornies*, And 
where the plaintiff is intitled to have oyer of 
a deed, it cannot be diſpenſed with by the 
court; nor can the defendant be compelled to 
plead without it*, even though the deed be 
loſt, Bur where the deed is in the hands of 
a third perſon, the court will oblige him to 
give oyer, and produce it“. 


When a deed is ſhewn in court, it remains 
there, in contemplation of law, all the term 
in which it is ſhewn; for all the term is conſi- 
dered in law but as one day. And at the 
end of the term, if the deed be not denied, 
the law doth adjudge it to be in the cuſtody 


©2'T.R. 40. | wl. Oye, 
' 12 Mod. 598. 3 Salk. 2 V. 266. 2 Keb. 274. 
119. 6 Mod. 28. 2 Str. 1186. 
* Id. 1 Sid. 108. but fee 1 Will. 16. S. C. 
2 Lutw. 1644. contra. | 2 Str. 1198. 
6 Mod. 28. 
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of the party to whom it belongs; but if it be 
denied, then it ſhall remain in court till the 
plea is determined; and if it eventually turn 
out not to be the plaintiff's deed, it ſhall be 
deſtroyed i, But letters teſtamentary, or of 
adminiſtration, are not ſuppoſed to remain in 
court all the term; for the plaintiff may 
have occaſion to produce them elſewhere *. 
Hence it is, that oyer of a deed cannot in 
ſtriftneſs be demanded, but during the ſame 
term it is pleaded', And as a general im- 
parlance is always to a ſublequent term, it fol- 
lows, that oyer of a deed cannot be demand- 
ed after ſuch imparlance v. A different doc- 
trine is indeed laid down in one cafe *, which 
muſt be underſtood of a ſpecial 1mparlance, 
to another day in the ſame term. 


Though oyer is not in ſtrictneſs demand- 


able of a record, yet if a judgment or other 
matter of record in the ſame court be pleaded, 


Co. Lit. 231. b. 5 Co. 480, 491. S. C. 6 Mod. 


74. b. 2 Lutw. 1644. 28. | 
* 2 Saik. 497. 12 Mod. 12 Mod. 99. and fee 

598. 8. C. 2 Show. 310. 
bd. 2 Lats. * 1 Ld. Raym. 347. (4th | 

1644. 1 T. R. 149. edit. note a.) Doug. 476, 


„ 3 Hed. $2. 2 Lev. 7.4 ©: 6 $468 $00 
142. Freem. 400. 3 Keb. | | 
the 
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the party pleading it muſt give à note in 
writing, of the term and number roll, where- 
on ſuch judgment or matter of record is en- 
tered and filed; or in default thereof, the plea 
is not to be received. And, probably on 
this account, the party was not antiently per- 
mitted to plead ul tiel record, of a judgment 
or matter of record in the /ame court a. But 
where a judgment or matter of record is 
pleaded in a different court, the party, not be- 
ing intitled to an account of the term and 
number roll, muſt plead nul tie] record. 
And it ſeems, that oyer is not demandable of 
an act of partiament*, _— 


Formerly, the defendant was allowed oyer of 
the original writ, in order to demur or plead in 
abatement, for any apparent inſufficiency or 
variance*. But this indulgence having been 
abuſed, and made an inſtrument of delay, it 
is now holden, that if the defendant demand 


» Keilw. 96. Carth. 454 Doug. 476. Godb. 186. 
1Ld. Raym. 347. Carth. contra. 
$27. + Ld. Rym. 50. Gib. e. P. 52. 12 
Str. 823. R. T. 5 & 6 Mod. 35, 189. 2 Lutw. 
Geo. 2. (3) 1644. 6 Mod. 27. 2 Salk. 
Hen, 7. 24. per 498; 2 £4; Raym. 970. 
Brian. 3 Reb. 76. 2. b. 2 
Wilſ. 97. Co; Ent. 320. 
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oyer of the original writ, the plaintiff may 


proceed, as if no ſuch demand had been 
made | 


The demand of oyer is a kind of plea"; 


and ſhould regularly be made, before the 
time for pleading is expired”. If it be not 
made till after that time, the plaintiff may 
conſider the demand as a nullity, and fign 


judgment. But though oyer be not in ſtrict- 


neſs demandable, yet if it be given, the party 
demanding has a right to make uſe of it *. 


If the defendant would inſiſt upon his demand 


of oyer, he ſhould move the court to have it 
entered upon record: if the plaintiff, on the 
other hand, would conteſt the oyer, he may 
either counterplead it!, or ſtrike out the reſt 


of the pleading, and demur * ; upon which 


the judgment of the court 1s, either that the 
defendant have oyer, or that he anſwer with- 


out it * : on the latter judgment, the defendant 
may bring a writ of error; for to deny oyer 


© Doug. 227, 8. Barnes Doug. 476, 7. 
340. and ſee Bro. Abr. tit. * 6 Mod. 28. 
Oyer, pl. 19. Y 2 Lev. 142. | 
3 Salk, 119. * 2 Salk. 497. and ſee 2 
Y Fowler and Dyer, M. 20 Ld. Raym. 9yo. | 
Geo. 3. | * 2 Lev 144+ © 
where 
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where it ought to be granted is error, but not 
& conver/o ®. 

There is no ſettled time preſcribed for 
the plaintiff to give oyer; though if not 
given when demanded, the defendant ſhall 
have the ſame time to plead, after oyer giv- 
en, as he had at the time of demanding it ©. 
And he may either ſer forth the oyer in his 
plea or not, at his election 1. If he ſer it 
forth, the court muſt adjudge upon it, as par- 
cel of the record; though it was not ſtrictly 
demandable, at the time of granting it ©, But 
the defendant is not bound to ſet it forth in 
his plea ?: and if he do not, the plaintiff may 
pray an inrolment, and ſo make it part of his 
replication, _ 

The time allowed for the 8 to give 
oyer of a deed, &c. to the plaintiff, is 2⁷³ 
days excluſive after it is demanded s. And if 
it de not given in that time, the plaintiff may 
ſign judgment, as for want of a plea", If 


d 2 Salk. 497. 6 Mod. 3 Silk. 119. Carth. 
28. 2Ld. Raym. 970. S. C. 513. 6 Mod. 27. Doug. 
2 Str. 1186. 1 Wilf. 16. 460. LE. 
S. C. 2 Str. 1241. 1 Wilf, 97. 

* 1 Str. 705. R. T. 5 & Barnes, 127. contra. 
6 Geo. 2. (6) | s Carth. 454. 2 T. R. 

Str. 1241. 1 Wall. 40. | 
97. | k 6 Mod. 122. 


given, | 


Ot inſpecking Books, &c. 349 
given, the plaintiff ſhall have the ſame time 


to reply, after oyer given him by the de- 
fendant, as he had at the time of demand- 


ing . 7 


The general rule, with regard to the in- # 
ſpection of books, court-rolls, &c. is, that a P 
party has a right to inſpect, and take copies * 
of ſuch as are of a public nature, wherein he 
has an intereſt, ſo as they be material to the 
ſuit, and the party in poſſeſſion be not obliged 
to furniſh evidence againſt himſelf, in a cri- 
minal proſecution *. And if the books, &c. 
are not evidence of themſelves , or appear on 
inſpection to have been altered, by eraſure *, 
&c. the court will order them to be produced 

at the trial. 


The books of the Seſſions are conſidered as 
public books, which every one has a right to 
inſpect . And every man has a right to in- 
ſpect the proceedings, to which he himſelf is 


R. T. 5 & 6 Geo. 2. (3) * 1 Str. 307. Say. Rep. 


* 1 Blac. Rep. 44. 76. 
1 Str. 126. Barnes, 1 Wilf. 297. Rex v. 
468. Berling, eited in 1 Wilſ. 


240. 1 Blac. Rep. 39. S. C. 


a par- 


350 Dr inſpeding Books, 8. 
a party *; for he has an intereſt in ſuch pro- 
ceedings. But it is a rule, that. no perſon 
Mall be .compelled to produce, or give 
copies of books, &c. of a private nature“. 
Thus the Eaft-India Company, though they 
are compellable to produce their public 
books a, are not obliged to produce their 
books of letters, &c. nor their private books, 
relating to the appointment of their ſervants *. 
And a mere ſtranger, or one who has no in- 
tereſt in the books, &c. is not intitled to in- 
ſpect or take copies of them *. 


The Court rolls and books of a manor are of 
a public nature, the tenants have an intereſt 
therein, and the lord who has the cuſtody of 
them is conſidered merely as a truſtee “. 
Hence it is of courſe, to grant leave to in- 
ſpe& the court rolls, &c. of a manor, on the 
application of a tenant of the manor, who has 
been refuſed that permiſſion by the lord v. 


- *iCaf. temp. Hardw. 128. 4 7 Mod: 129. 2 Ld. 
2 Str. 1242. Barnes, 236. Raym. 851. 8. C. 

But fee 1 Ld. Raym. 252. * x Str. 646. 

Gilb. Caf. B. R. 134. (Dr. * 2 Str. 717. 

Weſt's Caſe) 2 Str. 1005. [d. 1cog. 1 Will. 240. 
1 Will. 240. 1 Blac. Rep. 1 Blac. Rep. 40. S. C. 
41. S. C. cited. Say. Rep: 2 Str. 955, 1005. 


7 250. mb. contra. v3 T. R. 141. and fee 
2 Lord Ravm. 927. Barnes, 236. 2 Blac. Rep. 
Barnes, 236. | 1061, accere, 


But 
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But this privilege is confined to the tenants 
of the manor: for the lord or tenants of a dif- 
ferent manor, having no intereſt in the court 
rolls, &c. cannot claim the inſpection of 
them v. And, in one caſe, a freeholder was 


refuſed: a rule to inſpect the rolls of the ma- 
nor, in a caſe between himſelf and the lord, 


touching a copybold *, 


So the books of a Corporation are in nature 
of public books”; and every member of the 
corporation, having an intereſt therein, has a 
right to inſpect and take copies of them, for 
any matter that concerns himſelf, though it be 
in a diſpute with others *. And in an action 
brought by a corporation for toll, againſt the 
defendant, who was not a member of the.cor- 
poration, the court, on his application, have, 
in ſeveral recent inſtances, granted a rule for 
inſpection of ſuch parts of the deeds, &c. as 
related to the matter in diſpute *; which rule 
has been directed to the town clerk, requiring 
him to give the inſpection upon oath : for the 


” 12 Via. 145. 2 Sie. * 2Str.1223- Barnes, 230: 
1005.: 3 T. R. 142. 1 T. R. 689. 3 T. N 3 
1 Wilſ. 104. but fee but ſee 5 Mod. 395. 1 Ld. 

Barnes, 237. 2 Blac. Rep. Raym. 337. S. C. 2 Str. 

1032. /ems. contra. ſee alſo 1203. Barnes, 233. 3 Will. 


2 Vez. 620. 398. 2 Blac. Rep. 877. 
2 Str. 954, 5. S. ©. ſembò. contra. 


A a defendant. 
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defendant, in ſuch caſe, has an intereſt in the 
deeds, &c. though diſtinct from that of the 


corporation; and the foundation of the rule 
is, that as the court of chancery weuld order 
inſpection, merely for aſking b this court will 
do the ſame thing, to ſave expence to the 
parties. But ia this, as in all the other caſes, 
the inſpection is confined to the ſubject mat- 


ter in diſpute 


d: and theſe rules of inſpection, 


in caſes of copyholds, corporations, &c. are 
never granted, but only where civil rights are 
depending; for it is a conſtant and invariable 
rule, that in criminal caſes, the party ſhall ne- 
ver be obliged to furniſh evidence againſt 


khimſelf*. 


If a rule be made to ſhew cauſe why an 
information ſhould not be filed, the court will 
make a rule for the proſecutor to inſpect and 
take copies of books and records, as ſoon as 
the rule to ſhew caule is granted * : bur if a 
rule be made to ſhew cauſe why a mandamus 


d 2 Vez. 620. 


LET. 689. 


303+ 
Str. 1005. 


Wii 239 1 T. R. 


ee 3 T. R. 579. 
i Will. 240. 


1 id, Raym. 


. 


1223. 1 


303. but 


Ld. Raym. 927. 2 Str. 
1210. 1 Wilſ. 239. 1B 
. id. 251. 


Ca. temp. Hard w. 245. 
Say. Rep. 145. but ſee 3 
T. R. 581. : 

ſhould 
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| ſhould not be awarded, the court will not 
make a rule for the proſecutor to inſpe& and 
take copics of books and records, until the 
rule is made abſolute, and a return is made 
to the mandamus. And in an action again(t 
a corporation, upon a right of toll, the court 
refuſed a rule to inſpect the public bouks, re- 
cords, and writings of the corporation; be- 
cauſe no iſſue was yet joined, fo that it could 
not appear whether ſuch inſpection would be 
neceſſary i. 


> Say. Rep. 145. 1 Ld. Wilſ. 398. S. C. 1 Id. 
Raym. 253. accord. Raym. 25 3. accord. | 
4 Blac. Rep. 877. 3 
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CHAP. XXVI. 8 


Ot Changing the Genue, Conſo- 
lidating Attons, and ſtriking out 
Counts. - 


SY £746 


HE law having ſettled the diſtinction 
 '& between local and tranſitory actions, it 
ſeems that, towards the reign of Rich. II. this 
diſtinction was but little attended to*; for a 
licigious plaintiff would frequently lay his 
action in a foreign county, at a great diſ- 
tance from where the cauſe of it aroſe, and by 
that means oblige the defendant to come 
with his witneſſes into that county, To 
remedy which, it was ordained by ſtatute “, 
e % the intent that writs of debt and ac- 
« compt, and all other ſuch actions, be from 
« henceforth taken in their counties, and di- 
« refed to the fheriffs of the counties where 
« the contracts of the ſame action did ariſe; 
ce that if from henceforth, in pleas upon the 
«© ſame writs, it ſhall be declared, that the 
ce contract thereof was made in another coun- 
„ty, than is contained in the original writ, 


„Gib. C. P. 89. 8 c 2. 
ce that 
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ce that then incontinen ly the ſame writ ſhall 
ce be utterly abated.” The defign of this 
ſtatute was to compel the ſuing out of all 
writs ariſing upon contract, in the very county 
where the contract was made“; agreeably to 
the law of Henry the Firſt *, Unuſqui/que 
per pares ſuos judicandus eſt, et ejuſdem pro- 
vinciæ; peregrina vero judicia modis omnibus 
ſubmovemus ©, But as the ſtatute only pre- 
ſcribes, that the count ſhall agree with the 
writ, in the place where the contract was 
made, it did not effectually prevent the. miſ- 
chief: and therefore a ſtatute of Henry the 
Fourth © directs all attornies to be ſworn, that 
they will make no ſuit in a foreign coun- 
ty; and there is an old rule of couft n, 
which makes it highly penal for attornies to 
trangreſs this ſtatute, 


Soon after the ſtatute of Henry the Fourth, 
a practice began of pleading in abatement of 
the writ, the impropriety of its venue, even 
before the plaintiff had declared. At firſt, 
in the reign of Henry the Fifth, they examin- 
ed the plaintiff upon oath, as to the truth of 
his venue, But ſoon after, they began to 


© 2 Blac. Rep. 1032. 6 4 Tien. LV 6-46: 
Leg Hen. 1. e. 31. h R. M. 1654. 8 5. 
F. 29.1 n., 2 Blac. Rep. 1033. 
* 2 Blac. Rep. 1033. : 
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allow the defendant to traverſe the venue, and 
to trv the traverſe by the country*. This prac- 


_ tice being ſubject to much delay, the judges 


introduced the preſent methad of chang:ng 
the venue upon motion, on the equity of the 
above ſtatutes ; which Lord Holt ſays , began 
in the time of James the Firſt. And accord- 
ingly we find, that among the. fees of this 
court, as found by a jury, under the king's 
commiſſion, in 1630, one is, © for every 
«rule to alter a vine n. The form of the 
rule and affidavit are alſo ſtated by SHT1es "> 
as eſtabliſhed in 23 Car. 1. 

But whenever the practice began, it is 
now ſettled, that in frauſitery actions, the 
venue may be changed upon motion, either 
by the plaintiff or defendant. The plaintiff 
ſhall not directly alter his venue after the eſſoign 
day of the next term after appearance ; though 
he would pay coſts, or give an imparlance e. 
Yet he may in effect do it, by moving to 
a mende; and that, after the defendant has 
changed the venue , or pleaded ', and even 

Rafal, tit. Debt, 184. ( *Sty P. R. 6251 R. N 
Fitz. Abr. tit. Bre, 18. 10 Geo. Il. reg. 2. (c) 


2 Salk. 670. S 1162, 

" 'Trye's jus fl. 231. 1 Str 120%. 

, (ed, 1705.) z. 
631. | 
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after two terms have elapſed from the gelt- 
very of the declaration *. 

The defendant is, in general, atowed> be 
change the venue in all frauſitery actions, 


ariſing in a county different from that where 


the plaintiff has laid it; and he may even 
change it fiom London to Middisſex *, or vice 
wer/a®, But the venue cannot be changed in 
local actions v. And in tranſitory actions, where 
material evidence ariſes in two counties, the 
venue may be laid in either“: And if it be 
laid in a third county, the court will not 
change it; for the plaintiff in ſuch caſe can- 
not make the neceſſary affidavit, that the 
cauſe of action aroſe in a particular county, 
ard not elſewhere. Thus, where the venue 
was laid in Landon, and it appeared, from the 
alli davit, that the cauſe of action aroſe upon a 

bridge called King”s-bridge, partly in the coun- 
ty of Kent, and partly 1n the county of the city 
of Canterbury, and not elſewhere, the court 
reſuſed to change the venue *, 

From what has been faid it appears, that, in 
order to change the venue, it is indiſpenſibly 


* Say. Rep. 150. 294. A Salk. 6C9g. R. M. 10 
1. Seoaeo. II. reg. 2. (c) 2 T. R. 


. 276, 
. YSay, Rep. 140.  * T' WU, 158. 


A a4 neceſſary 
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neceſſary that the cauſe of action ſhould be 
whoily confined to a ſingle county: And 
therefore,” where that is not the caſe, the 
court will not change it. Thus in an 
action of debt on bond, or other ſpecialty”, 
the court will not change the venue, unleſs 
ſome ſpecial ground be laid *; for debitum et 
contractus ſunt nullius loci, and bonds and 
other ſpecialties are Son notabilia, wherever 
they happen to be. In analogy to which, 
it is now holden®, agreeably to the practice 
of the court of common pleas ©, that the 
venue cannot be changed in an action upon a 
promiſſory note, or bill of exchange. But the 
venue may ſtill be changed, in an action upon 
a policy of inſurance*, not being by deed; or 
in any other action, the right of which is 
founded upon ſimple contract ©. 


3 keb. 65. 1 Sid. 87. Precious v. Bennet, E. 25 
Sey. P. R. 631. 2 Str. 878. Geo. 3. 1 T. R. 571. but 
Andr. 66. R. M. 10 Geo. ſee the opinion of the other 
2. () Gilb. K. B. 239. juſtices in Andr. 66. and 1 
Gilb. C. P. go. Bakin v. Will, 41. Say. Rep. 7. 
Kent, E. 20 Geo. 3. c˙tra. N 
Barnes, 401. © Barnes 420, 483, 485, 


KN. 781. 487, 491, 2 
. Andr. 66. 2 Str. 1180. 


Andr. 66. per Chapple Say. Rep. 7. 2 T. R. 275. 


= 


Juſt. R. M. 10 Geo. N | © Say; Rep * 


In 
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la an action for ſcandalum magnatum, the 
court will never change the venue; becauſe 
a ic ndal raiſed of a pcer of the realm is not 
confined to any particular county, but reflects 
on him through the whole kingdom ; and 
he is a perſon of ſo great notoriety, that 
there is no neceſſity for obliging him to try 
his. cauſe in the neighbourhood. So in an 
action for a libel, publiſhed in a newſpaper 
in one county, and circulated in other coun- 
ties 3, or contained in a letter, written by the 
defendant in one county, and directed into 
another *, the court will not change the 
venue; becauſe the defendant cannot make 
the common affidavit, that the cauſe of 
action aroſe in a ſingle county, and not 
elſewhere: and, for a ſimilar reaſon, the venue 
cannot be changed in an action againſt a car- 
rier or lighterman i, or for an eſcape}, or falſe 
return x. But in an action for a libel, the 
court will change the venue into a county, in 
which it was both written and publiſhed *:: 
And the diſtinction ſeems to be, between a 


* 1 Lev. 56. 2 3alk. 668, *# 2 Saik. 670. | 
Carth. 400. S. C. 2 Str. J 1d. 1 Keb. 65.1 Sid. 87. 
807. Barnes, 482. Gilb. 2 Salk. 669. 2 Str. 


.. 727. Say, Rep. 54. 1 Will. 
„ 31. 336. S. C. 
* I. 647. 4 N. 206 
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tivel which is diſperſed through ſeveral] coun- 
ties, and a letter which is written in one 
county, and not opened in another; on the 
former, the venue cannot be changed, on the 


er it may n 


Tbough the court in general will. not 
change the venue, where it is laid in the pro- 
per county, yet they will change it, even then, 
upon a fpecial ground. Thus in debt on 
bond, where the venue was laid in London, 
and the plaintiff's and detenuay's witncfles 
lived in Lincolnſhire, the court changed it 
into the latter county *®, And on the other 
band, hough the court mb in gencral change 
the venue, where it is not laid in the pros 
per county, yet if an impart'al or ſatisfac- 
tory trial cannot be had there, they will not 
change it; as in an action for words ſpoken of 
a juſtice of the peace, by a candidate upon the 
huttings, at a county election? 


So, where the venue is not laid in the pro- 
per county. the privilege of the plaintiff will 
in ſome caſes prevent the court from chang- 
ing it. Thus in an action brought by a bar- 


_ 3 5 8 .* R * 65 5 * 7 i, A G 5 - 
. R. 781. but fee Cop. 510. 
WII. 162. 1 T. R. 782. 
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riſterꝰ, attorney“, or other officer of the court”, 


it the venue be laid in Middleſex, the plaintiff, 
ſuing as a privileged perſon, has a right to re- 


tain it there, on account of the ſuppoſed neceſ- 


fi.y of his attendance on the court. But if the 


venue be laid in any other county, as in Len- 
don; or the plaintiff fue as a common per- 
ſon, by original or otherwiſe*, or en auter droit, 
as executor or adminiſtrator, or jointly with 
his wife or other perſons”, he has no ſuch 
privilege. And where a barriſter, attorney, 
or other officer of the court 1s defendant, he 
has no privilege whatever, reſpecting the 
venue v, „ | 

When the cauſe of action ariſes in an En- 
gliſh county, where the aſlizes are regularly 
holden twice a year, it is a matter of courſe 
to change the venue into that county *. But 
where the cauſe of action ariſes out of the 


” 2 Show. 176, 242. 1 5 2 Salk. 668. 
Mod. 64. Sty. Rep. 400. * Pr. Reg. 419, 429. 
2 Salk, 668. 2 Ld. Raym. Barnes, 479, 484. 
1 


$50.2 Str. 822.. 4. Will - KR. M. 10 Geo. 5 

159. 1 Blac. Rep. ig reg {c:] 

8. VV Carth. 126. Show. 148. 
2 Salk, 668. Say. Rep. 4 Bur. 2027. Barnes 482. 

5 3, 180. Barnes, 479. Pr. Reg. 419; but e 
2 Salk. 670. 2 Ld. Str. 610. 2 Str. 1049. 

Raym. 1253. contra. | 
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realm, the court will not change the venue; 
becauſe the action may as well be tried in the 
county where the venue is laid, as in any 
other, where the cauſe of action did not 
ariſe . And, in order to avoid delay, the 
court will not change the venue, except by 
confent, into a Northern county, where there 
are no Lent aſſizes, in Michaelmas or\ Hilary 
term ”; nor into Hull, Canterbury, &c. where 
the juſtices of ui privs ſeidom come *; nor 
into the city of Worceſter or Glouceſter, out of 
the county at large, becauſe the aſſizes for 
the city and county at large are holden at the 
ſame place. 


Where the cauſe of action ariſes in WFales, 
and the venue is laid elſewhere, it cannot be 
changed, without conſent, into the next ad- 
joining Engliſh county *; becauſe the defen- 
dant cannot make the common affidavit, 
which is never diſpenſed with, that the cauſc 
of action aroſe in that particular county, and 
not elſewhere b. And it has been doubred, 
Whether the venue can be changed, otherwiſe 


. Say. Nep. 77. Sep. x zi. d 5. 


15. Barnes, 490. 


7 2 Str. 1180, 1216.1 2 Str. 1258. 1 Wilſ. 138. 
Wilſ. 138. and fee 3 Blac. S. C. 


Com. 294. | d 4 Dur, 2452. 


| | than 
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than by conſent, directly into Wales © ; inas- 
much as no trial can be had there, but the 
iſſues (if any) muſt be tried in the next ad- 
joining Engliſh county: and if the defendant 
let judgment go by default, it is doubtful 


whether the court can award a writ of inqui- 


ry. The venue however has been frequently 


changed into the counties Palatine ; becauſe 
the court can fend down the record there 
by mittimus l. And, in one inſtance, it was 
changed into the next adjoining county. 


The motion for the defendant to change the 
venue is a motion of courſe ; and muſt for- 
merly have been made, within eight days af- 
ter the declaration delivered *, which was the 
time allowed, by the rules of the court, for 
pleadings, And accordingly it is ſaid ®, that if 
a declaration be delivered ſo early in term, that 
the defendant has eight days in that term, he 
cannot move to change the venue the next 


7% Se 1270. 1 Wil. $607. Pr. Rep, 8 
222. Say. Rep. 48. 4 Bur. Barnes, 478, 461, 488. 
2450. 2 Blac, Rep. 962. contra. 
Doug. 262, 3. and fee the © 12 Mod 313. 
ſtar. 13 Geo. 3. c. 51.8 * 2 Salk. 688. 

1, it. Id. 2 Str. 1192. 

* 2 L& Rave. 1416. 6 am. 
r. Wilſ. 222. but fee 2 Str. 
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term. But it is now ſettled, that rhe Jefen- 
dant may move to change the venue, at any 
time before plea pleaded: and he is even al- 
lowed to change it, aſter an order for time to 
plead, though upon the terms of pleading 
iſſuably; but not after an order for time to 
plead i, where the terms are to plead iſſuably, 


and take ſhort notice of trial, at the firſt or 


other fittings within term, in London or Mid- 
dleſex; becauſe a trial would by that means be 
toſt*. And the venue cannot be changed, in 
any caſe, after plea pleaded ; even though the 
defendant afterwards have leave to withdraw 
his plea, and plead it de novo with a notice of 
ſet off. 

In order to change the venue, the defen- 
dant muſt make a poſitive affidavit, that the 
plaintiff's cauſe of action (if any) aroſe in the 
county of A. and not in the connty of B: 
(where the venue is laid, or elſewhere out of 
the county of A. An affidavit was neceſ- 
ſary, becauſe the motion ſucceeded, and was 
equivalent to a plea in abatement® ; and the 
form of the affidavit, which was ſettled fo 


R. M. 1654. $5. Gild. Palmer and Turner, II. 
K. B. 339. | 26 Geo. 3. 
3 Say. Rep. 207. = 'Sty, P. R. 631. R. M. 
Cow p. 5 11. Barnee, 493. 10 Geo. II. reg. 2. (c.) 
S. P. but ſee 1 Wilſ. 245. 2 Blac. Rep. 1033. 


contra. 


long 


Yet as it would be hard to conclude the 
plaintiff, by the fingle aff davit of the defen- 
dant, he is at liberty to aver, that the cavſe 
of ation aroſe in the county where the venue 
is laid, and to go to trial thereon, at the fame 
time that the merits are tried; by undertak- 
ing to give material evidence, ariſing in that 
And upon ſuch undertaking, the 
court will diſcharge the rule for changing the 
This practice is equivalent to join- 
ing iſſue, (as in F77zbertert before cited) that 
the cauſe of action aroſe in the firit county: 
and if the plaintiff fail in proving it, he mutt 
be non-ſuited ac the trial; which has in this 
caſe. the ſame effect, as quaſhing the writ by a 
Judgment on a plea in abatement, viz guod 
eat jine die, and the plaintiff muſt begin 
Originally it was requued, that the 
plaintiff ſhould give zo evidence at the trial, 
but what aroſe in the county wherein the 
venue was retairied © : And it he gave no ſuch 
evidence, he muſt have been non-ſ{uited of 


county “. 


venue . 


again“. 


Cc 


Jay. Rep. 77. 4 Bur. 


2432. 


Fs] 


Sid. 185, 442. 


2 Blac, Rep. 1073. 


Ot Changing the Uenue, 
long ago as the reign of King Charles the 
Second *®, has been ever molt religiouſly ad- 
hered to ”, | 


2 Salk. 669. 


Gh c eu} 
* 1 Keb. 859. 1 Sid. 442. 
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courſe. But when it was laid down (more 
liberally) in Swaine's caſe ", that the plaintiff 
might lay his venue in any county, wherein 
part of the cauſe of action aroſe, he was then 
bound only to give /ome evidence, and not the 
whole, (dare aliquam evidentiam ) in the county 
where the venue was laid”; which continues 
to be the rule at this day. The evidence 
however muſt be material ; and therefore it is 
not ſufficient merely to prove, that the wit- 
neſſes to the contract reſide in the county 
where the venue is laid“. But where a rule 


—— * 


* 5 - = 
. 
I Wy. . " I VP . 


paying money into court * ; although that rule 
was obtained, after the rule for changing the 


venue was diſcharged. 


It was formerly holden, that the plaintiff 
muſt move to diſcharge the rule for chang- 
ing the venue, before replication” : and there- 
fore, that he came too late after iſſue was 


. 

* to change the venue from Middigſer to Lon- 
* don was diſcharged, on the plaintiff's under- 
* taking to give material evidence in Midaleſex, 
6 the court held, that the undertaking was 
A complied with, by proving a rule of court, 
1 obtained by the defendant in Middleſex, for 
1 


v x Sid. 405. h ” 2 Blac. Rep. 1031. 
v2 Salk. 669. 12 Med. 2 To KR: 275. 
515. 7 2 Str, 858. 


Joined, 
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joined, and delivered to the defendant's 
agent. But now, as the plaintiff may alter 


his venue, by moving to amend *, fo, for 


avoiding circuity, he may move to diſcharge 

the rule for changing the venue, on under— 

tak ing to give material evidence in the county 

where it is laid, at any time before the cauſe 

js tried: And it was accordingly diſcharged 

in one caſe, after the cauſe had been twice 
taken down for trial *, 


* 


If two actions are brought by the ſame 


plaintiff, at the ſame time, for cauſes which 
may be joined, and particularly if the defen- 


dant is holden to bail in both, the court will 
compel the plaintiff to conſolidate the ac- 
tions; and, on account of the vexation, to 
pay the coſts of the application . But where 
three actions were ſucceſſively brought by 
the ſame plaintiff againſt the ſame defendant, 
upon three notes of hand, which became due 
at different times, the court refuſed to conſo- 
lidate them . And the court will not con- 


2 


v. Boddington and 2 Str. 1149, 1178. ſemb. 
others, M. 20 Geo. 3. K. B. contra. 


* Ante 350. * Wufſenten and . 
Cow p. 40g. M. 25 Geo. 3. 
© 2 T. R. 639. but ſee 
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ſolidate actions againſt different defendants : 
Thus, where it was moved that four ſeveral 
declarations in treſpaſs, againſt four different 
defendants, might be put into one, om an 
affidavit that the treſpaſs, if any, was com- 


mitted by all jointly; the court ſaid, they 


never went ſo far as the caſe of different de- 
fendants, but only where the declarations are 
between the ſame parties : The plaintiff may 
have the benefit of the others evidence, in his 
action againſt either; but this would be to 
deprive him of that benefit ©, 

In actions upon a policy of. aſſurance, 
againſt ſeveral under-writers, the court, by 
conſent of the plaintiff, will make a rule, on 


the application of the defendants, which is 
called the Conſolidation rule, for ſtaying the 


proceedings in all the actions except one, up- 
on the defendant's undertaking, to be bound 
by the verdict in that action, and to pay the 
amount of their ſeveral ſubſcriptions and coſts, 
in'caſe a verdict ſhall be given therein for the 
plaintiff, This rule, though attempted be- 
fore without ſucceſs i, was introduced by Lord 
Mansfield into general uſe, to avoid the ex- 
pence and delay ariſing from the trial of a 


© 1 Str. 420. and ſee Ca. 


temp. Hardw. 137. 1 
| multiplicity 


' 2 Barnardift. K. B. 103. 
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multiplicity of actions upon the ſame queſ- 
tions; and if the plairtiff will not give his 
conſent, the court have the power of granting 
imparlances in all the actions but one, till the 
plaintiff has an opportunity of proceeding to 
trial in that action. On the other hand, if 
the plaintiff conſent to the rule, the court 


will make the defendants ſubmit to reaſona— 


ble terms, ſuch as admitting the policy, pro- 
ducing and giving copies of books and papers, 
and undertaking not to file a bill in equity, 
or bring a writ of error. But though the 
defencants undertake to be bound by a ver- 
dict in one action, yet this muſt be under- 


ſtood to mean ſuch a verdict as the ccurct 


thinks ought to ſtand, as a final deterinina- 
tion of the matter; and therefore where the 
defendant, after à verdict for the plaintiff in 
one action, obtained a new trial, the court 
would not make a rule, previous to the new 
trial, for the other defendants to pay the mo- 
ney to the plaintiff, purſuant to their under- 
taking*. In actions upon a policy of aſſurance, 
againlt ſeveral under-writers, where the par- 
ties had not entered into -the conſolidation 


© Parke's tur. Introd. It. thid; 
. ibid, * 3 Bur. 1477. 
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rule, the attorney for the plaintiff made out 
a full brief in one cauſe, but only a ſhort 
fratement in the reſt; and the maſter, on 
taxation, having allowed for full briefs in all 
the cauſes, the court made a rule for him to 
review his taxation. 


As the court, for the ſake of avoiding ex- 
pence, will conſolidate unneceſſary actions, 
ſo when it appears, on the face of the decla- 
ration, or by reference to the bill of particu- 
lars, that ſome of the counts are ſuperfluous, LL 
the court will order them to be expunged ; 3 
and if there be any vexation, will make the 
plaintiff pay the coſts of the. application. 
Thus, where ſeveral counts in a declaration 
are preciſcly the ſame, or, which more fre- 
quently happens, there is only a formal dif- 
ference between them, and the ſame evidence 
will ſupport each ®, as if the plaintiff declare 
ſpecially and generally, for a matter that may 
be given in evidence upon a general count, 
the court will expunge the ſuperfluous counts; 
and they will alſo expunge ſuch counts as ap- 
pear, by reſerence to the bill of particulars, to 
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be altogether unneceſſary, and inapplicable to 
the plaintiff 's caſe, But where there 1s a ma- 
terial difference between the counts, and they 
are ſupported by the bill of particulars, the 
court will not determine, upon affidavits, whe- 


. ther they are well founded in point of fact; 
for if not, the plaintiff will be ſufficiently 


puniſhed by paying the coſts, which he will 
be ſubject to, on ſuch of the counts as are 
found ſor the defendant. If a declaration be 
unneceſſarily long, the court will order the 
ſuperfluous matter to be expunged ; as where, 
in an action of covenant upon an indenture, 
the plaintiff recites the whole of it, and not 


merely ſuch parts as are neceſſary®; or 


where, in an action of trover, he ſets out a long 
inventory of goods, with frequent and unne- 
ceſſary repetitions and deſcriptions. Ia theſe 
caſes, when the objection is clear, the court 
will order the ſuperfluous counts or matter 
to be expunged, on motion, in the firſt in- 
ſtance; but otherwiſe they will refer it to the 
maſter, and decide upon his report, 


» Cowp. 665, 727. 
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LE As in bar are calculated to hew, 
either that the plaintiff never had any 


cauſe of action, or if he had, that it is diſ- 


charged, by- ſome ſubſequent matter. 

In actions upon contrafs, the grounds of de- 
fence are, that there was no contract between 
the parties, in point of fact; or if there was, that 
it was void or voidable, in point of law; or, 
if there was a good and valid contract, that it 


has been performed; or, if not, that there is 


ſome legal excuſe for the non- performance 


of it. Upon theſe grounds, it will appear, 


that the plaintiff never had any cauſe of ac- 
tion: or, admitting that he had, it may be 
diſcharged, by ſome ſubſequent matter, as by 
accord and ſatis faction, arbitrament, releaſe, 
&c. In actions for «wrongs, the defendant 
may ſhew, that the plaintiff never had any 
cauſe of action, by denying the charge, or by 
juſtifying or excuſing it; or he may diſcharge 
the action, by means ſimilar to thoſe in ac- 


tions UPON contracts. 


Conſidered 
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Conſidered with reference to the declara- 


tion, pleas are in denial, or confeſſion and 


avoidance, of the cauſe of action; or they 
conclude the plaintiff by matter of eſtoppel *. 
Pleas in denial are of the whole, or a part of 
the declaration; and in avoidance, they are 
by matter precedent, which ſhews the plain- 
tiff never had a cauſe of action, and is called 
an avoidance in law, or by matter ſubſequent, 
which diſcharges the cauſe of action, and is 
called an avoidance in fact“. 


When the defendant means to deny the 
whole charge contained in the declaration, or 
that which conſtitutes the giſt or foundation 
of the action, he ſhould plead the general 
iſſue: as in unit, non aſſumpſit ; in debt on 
ſimple contract, nil debet; in debt on ſpecialty, 
non eft factum; in delt on record, nul tiel record; 
in detinue, non detinet; and in treſpaſs vi et 
armis, and treſpa/s on the caſe, not guilty. 

In aſſumꝑſit, the general iſſue is proper, 
where there was either no contract between 
the parties, or nut ſuch a contract as the 
plainaff has declared on. And the defend- 
ant may give in evidence under it, that the 


* 5 Hen. 7. 14. 1 Leon. d c Hen, 7. 14. 
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contract was void in law by coverture e, 
gaming ©, uſury , &c., or voidable by infan- 
Cy *, durels, &c, ; or if good in point of law, 
that it was performed, by payment s, or other- 
wiſe ; or if unperformed, that there was ſome 


legal excuſe for the non-performance of it, as 


a releaſe or diſcharge before breach, or non- 


performance by the plaintiff of an executory 


conſideration, &c. This fort of evidence will 
ſhew that the plaintiff had no cauſe of action. 


But if he had, the defendant may give in 


evidence, under the general iſſue, that it was 
diſcharged by an accord and ſatisfaction , ar- 
bitrament, account ſtated, releaſe ', foreign 
attachment i, or former recovery for the 
ſame cauſe *, &c. In ſhort, the queſtion in 
aſſumpſit, upon the general iſſue, is whether 
there was a ſubliſting debt, or cauſe of ac- 
tion, at the time of commencing the ſuit ', 


© 12 Mod. 101. Salk. 394. 

* 1 Ld. Raym. 87. 1 " 1 Ld. Raym. 566. 12 
Salk. 344. Carth. 355. 5 Mod. 376. S. C. | 
Mod. 170. 12 Mod. 97. S. + Gilb. C. P. 64. Doug. 
C. | 10 | 

* 1 Str. 498. } 1 Salk, 280, 

f x Salk, 279. * £ 8. 

1 Ld. Raym. 217, 566. Doug. 106, 7. 

12 Mod. 376. 8. C. 1 
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But matters of law ®, in avoidance of the con- 
tract, or diſcharge of the action, are uſually 
pleaded. And it is neceſſary to plead a ten- 
der, ſet-off, or the ſtatute of limitations“, &c, 


In covenant, there is, properly ſpeaking, no 
general iſſue; for though the defendant may 
plead non eff factum, as in debt on ſpecialty, 
yet that only puts the deed in iſſue, and not 
the breach of covenant : and cn infregit con- 
ventionem, to a negative covenant, has been 
holden to be a bad plea®% In this action 
therefore the defendant muſt ſpecially 'con- 
trovert the deed, or ſhew that he has performed 


the covenant, or is legally excuſed from the 
performance of it; or admitting the breach, 


that he 1s di/charged by matter ex poſt ſacto, 


as a releaſe, &c. 


= Hood. 127. 2 Vents 
295. Formerly, matters in 
diſcharge of the action mult 
have been pleaded ſpecially. 
1 Ld. Raym. 566. 12 Mod. 
376. 8. C. Afterwards, 
a diſtinction was made be- 
tween expreſs and implied 
aſſum:ſits: In the former, 
theſe matters were ſtill re- 
quired io be pleaded, but 


2 


not in the latter. Vin. Abr. 
tit. Evidence, Z. a. 1 Sail, 
280. Gilb. C. F. 65. At 
length, about the time of 
Ld. Holt, they were univer- 
ſally allowed to be given in 
evidence under the general 
iſſue. 1 Ld. Raym 287; 
566. 12 Mod. 376. S8. C. 

1 Ld. Raym. 153. 

1 Lev. 183. 310 0 
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In debt on ſimple contract, nil debet is a 
good plea, or, in actions by and againſt ex- 
ecutors and adminiſtrators, non detinet, in all 
caſes where nothing was due to the plaintiff, 
at the time of commencing the action ” : and 
under this plea, the defendant may not only 
put the plaintiff upon ſhewing the exiſtence 
of a legal contract, but he may give in evi- 
dence the performance of it, or offer an excuſe 
for its non- performance. He may alſo give 
in evidence, under this plea, a releaſe, or 
other matter in diſcharge of the action a. 
And it has even been holden, thar, as the 
plea is in the preſent tenſe, the ſtatute of li- 
mitations may be given in evidence under 
it r. But in debt for rent, on an indenture of 
leaſe, if the defendant plead vil debet, he can- 
not give in evidence, that the plaintiff had no- 
thing in the tenements; becauſe, if he had 
pleaded that ſpecially, the plaintiff migt.c 
have replied the indenture, and eſtopped 
him*. And in debt qui tam, the defendant 
was not allowed to give in evidence, on 1 
debet, a former recovery againſt him, by ano- 


Com. Dig. tit. Pleader, Debt, 434, 443. Jemb. con- 
(2 W. 16.) „ tra. 
* 1 Ld. Raym. 566. 12 1 Ld. Raym. 153. 
8. C. ., . 
Raym. 394. S. P. Gilb. | 
3 ther 
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ther perſon, for the ſame cauſe *. In this ac- 


tion alſo, as in af/ump/it, a tender and ſet-olf 
mult be ſpecially pleaded. 


Where a ſpecialty is but inducement to the 
action, and matter of fact the foundation of it, 
there nil debet is a good plea; as in debt for 
rent by indenture, for the plaintiff need not 
ſet out the indenrure: ſo in debt for an 
eſcape n, or on a deva/iavit againſt an execu- 
tory, the judgment 1s but inducement, and 
the eſcape and devaſtavit are the foundation 
of the action. But where the deed is the 
foundation, and the fact but inducement, there 
nil debet is no plea; as in debt for a penalty, 
on articles of agreement“, or on a ball 


bond x. 


it ſometimes happens, that, inſtead of 
pleading the general illue of %, debel to the 
whole declaration, the defendant, for greater 
cettainty, will ſelect and deny ſome particular 
fat, neceſſry to maintain the action; as the 
d-mile 10 debe for lent, on a parol leaſe, to 


t Str. 70 2. 2 Str. 778. 1 Barnardiſt. 
5 8 Mod. 106, 


„ 219. Cart. 2 3 $505 
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which he may plead non demiſit? but he 
cannot plead this plea, in debt for rent on an 
indenture *; and it is ſaid, that riens in arrear 
is not a good plea, without concluding e- 
nt nil debet *. 

In debt on bond, or other ſpecialty, the 
general iſſue of non eff factum is good, in all 
caſes where the deed was not, executed, or 
varies from the declaration*, And rhe de- 
fendant may give in evidence under it, that 
the deed. was void ab 7nitio ©, being obtained 
by fraud, or made by a mariied woman, lu- 
natic , &c. or that it became void after it 
was made, and before the commencement of 
the action, by eraſure, alteration, cancelling, 
&c.; or that it was delivered as an efcrow f, 
to a third perſon. But he cannot give in evi- 
dence, under the general iſſue, that the deed 
was veidable*, by infancy, dureſs, per minas , 


7 Gilb. Delt, 438. * 5 Co, 119. b. Sav. 71. 
Fa. 430. ſemb. contra. 
Id 440.cites Bro. Detie, 2 Rol. Abr. 683. 1.5. 
113. Keilw. 193. T. Raym. 197. Mod. Cal, 
om. Dip. tit. Pleader, 217. | 
(eW. 18.) © © ©. 219. 2. Gibb. 
So. 119. and ſee 3 Det, 2 Salk. 675. 
Will. 341, 347. 1 Ld. Raym. 315. S. C. 


h 


- 2 Inſt. 482, 3. 


Str. 1104. 


&c. 
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&c. or that it was void by act of parliament), 
as by the 23 Hey. 6. c. q. relating to ſheriffs* 
bonds, or by the ſtatutes of uſury *, or gam- 
ing, &c. In theſe caſes therefore, the de- 
fendant muſt plead ſpecially : So he muſt 
plead payment, at or after the day, perform- 
ance, or any matter in 2c: of performance, 
as non damnijicatus to a bond of indemnity, 
no award to an arbitration bond, or, to a bail 
bond, no. proceſs to arreit the defendant !, 
&c. He mult alſo plead fpecially, in di/- 
charge of the action, a tender, ſet- off, ſatisfac- 
tion, former recovery, or releaſe, &c. 


In debt on record, the general iſſue of nul 
tie] record is proper, where there is either no 
record at all, or one different from that which 
the plaintiff has declared on ®. But as this 
plex only gocs to the exiſtence of the record, 
the defendant muſt plead payment, or any 
matter in diſcharge of the action. 


In detinue, the defendant may give in evi- 
dence, under the general iſſue of 97 detinet, a 
gift from the plaintiff; for that proves he de- 
taineth not the plaintiff's goods”, Bur he 


ö 5 Co. 149. 2. w Gilb. Debt, 4 
* x Str. 498. Mod. 41. 
Say. Rep. 116. * C6. Lit- 297, 
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cannot give in evidence, that the goods were 
pawned to him for money, which is not paid; 


but he muſt plead it. 


In treſpais to perſons, the general iſſue of 
not gvilty may be properly pleaded, if the 
defendant committed no aſſault, battery, or 
impriſonment, &c.; in treſpaſs to perſonal 
property, if the plaintiff had no property in 
the goods; and in treſpaſs to real property, 
if he was not in poſſeſſion of the land, &c. 
And liberum tenementum may be given in evi- 
dence, under the general iſſue ® But regu- 
larly, by the common law, matter of excuſe 
or juſtification muſt be ſpecially pleaded” ; as 


in treſpaſs to perſons, ſen offau!t demeſue : or 


in treſpaſs to real property, a licence a, that 
the beaſts came through the plaintiff's hedge, 
which he ought to have repaired; or by rea- 
ſon of a rent-charge, common, cr the like *, 
And the defendant muſt picad ſpecially a re- 
lcaſe, or other matter in diſcharge of the ac- 
tions. But in actions againſt juſtices, &c. 
and in various other caſes, the defendant, by 
act of parliament, is allowed to plead the ge- 


Andr. 108. . per 
Co. Lit. 282, 3. 2 Rol. Rede, contra. 
Abr. 682. 12 Mod. 120. 283. 


Hb. 174, 5. but fee 3 Bur 1353. 
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neral iſſue, and give the ſpecial matter in 
evidence *, 

In actions upon the caſe, the defendant, up- 
on the g-neral iſſue of not guilty, may not on- 
ly put the plaintiff upon proof of the whole 
ch '1ge contained in the declaration, but may 
offer any matter in excuſe or juſtification of 
it»; or he may ſet up a former recovery, re- 
leaſe, or ſatisfaction v. For an action upon 
the caſe is founded upon the mere juſtice and 
conſeience of the plaintiff's caſe, and is in the 
nature of a bill in equity, and in effect is ſo; 
and therefore ſuch a former recovery, releaſe 
or ſatisfaction need not be pleaded, but may 
be given in evidence: ſince whatever will, in 
equity and conſcience, according to the cir- 
cumſtances of the caſe, bar the plaintiff's re- 
covery, may, in this action, be given in evi- 
dence by the defendant ; becauſe the plain- 
tiff muſt recover upon the juſtice and con- 
ſcience of his caſe, and upon that only. In 
trover, it is commonly ſaid, there is no ſpe- 
cial plea except a releaſe; but this is a miſ- 
take, for the defendant may plead ſpecially 
any thing elſe, which, admitting the plaintiff 


* Co. Lit; 283. Wilſ. 44, 175. | 
* 2 Mod. 276, 7. 3 Mod. v 3 Bur. 1353. 1 Blac. 

166. Com. Rep. 273. 1 Rep. 338. S. C. 
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392 Of the general Tue. 

had once a cauſe of action, goes to diſ- 
charge it, as the ſtatute of limitations v, or 
a former recovery*, &c. In an aQn 
for words, the truth of the words eannot be 
given in evidence, under the general iſſue of. 
not guilty*. And by the 8 & 99 W. 3. c. 27. 
$6. © no retaking on freſh purſuit ſhall be 
given in evidence, on the trial of any iſſue, in 


any action of ape, againſt the marſhal, &c. 


unleſs the ſame ſhall be ſpecially pleaded; 


nor ſhall any ſpecial plea be received or allow- 


ed, unleſs oath be firſt made in writing by the 
detendant, and filed in the proper office, 
that the priſoner, for whoſe eſcape ſuch ac- 
tion is brought, did eſcape without his con- 
ſent, privity, or knowledge.“ | 
Where the general ifſue may, it ought in 
general to be pleaded; it being a good cauſe 
of demurrer, that the plea amounts to the ge- 
neral iſſue, But it is obſervable, that in 
many caſes, where the defence conſiſts of 
matter of law, the defendant may. either 
plead it ſpecially, or give it in evidence un- 
der the general iſſue; as in aſumpft, infancy, 
accord and ſatisfaction, or a releaſe, &c. may 
be either pleaded, or given in evidence upon 
» 1 Lutw. 99. 2 Str. 1200, 


* 1 Show. 146. 
* N 
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non afſumpfit ; and in debt on bond, the de- 
fendant may either plead coverture, or give 
it in evidence upon on eff faFum. In theſe 
caſes, from the nature of the defence, the 
plaintiff has an implied colour of action, bad 
indeed in point of law, if the facts pleaded be 
true, but which is properly referred to the 
deciſion of the court. And where, from the 
nature of the defence, the plaintiff would 
have no implied colour of action, the defend- 
ant, in ſome caſes, is allowed to give him an 


expreſs colour :. Thus, in the common, and 


almoſt only, caſe where expreſs colour is now 
given, if in an action of treſpaſs quare clauſum 
 fregit, the defendant plead a poſſeſſory title, 
under a demiſe from a third perſon, (for if 
he claim under the plaintiff, there is an im- 
plied colour), this, without more, would 
amount to the general iſſue; for it goes te 
deny that the treſpaſs was committed in the 
Plaintiff's cloſe : but if the defendant, after 
ſtating his own title, ſuppoſes (as is uſual) 
that the plaintiff entered upon him, under 
colour of a former deed of feoffment, with- 
out livery, and that he re-entered, this creates 
a queſtion of law, for the deciſion of the 


* For the difference be- colour, ſee an argument 
tween expreſs and implied of Holt, in Reg. Plac. 303. 
Ce court; 
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court; and by that means prevents the plea 
from amounting to the general iſſue: and be- 
ing matter of ſuppoſal, it is not traverſable. 


In treſpaſs for taking goods, if the defendant 


4 plead that A. was poſſeſſed of them, as of his 
"4 proper goods, and lold them in market overt, 


or that B. ſtole the goods from A. and waived 
them within his manor, wherefore he took 
them, the defendant muſt give colour ; for his 
plea proves that no property was in the 
plaintiff, ſo he had no colour of action: and 
the colour uſually given in ſuch caſes is, that 


= _— Lg 5 
1 —_ 
3 * 8 2 er x l 


142 the defendant bailed the goods to a ſtranger, 
* who delivered them to the plaintiff, from 
. whom the defendant took them. But, in the 
I} ſame caſes, if the defendant plead that A. ſold 


* 
9 


the goods in market overt, without ſaying 
that they were his own, or that B. tock them 
de quodam ignoto, and waived them, the plea 
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is good without colour ; for it does not deny 
but that the property was in the plaintiff, and 
1 the defendant is not bound co ſhew 28 ly 
4 in whom it was *. 5 0 
4 Dr. Leyficl?'s cafe, 10 per totum. Dr. & Stud. J. 2. 
br Co. go. b. And for more c. 53. 3 Salk. 273. 3 Blac. 3 
of the dedtrine concerning Com. 309. 
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Pleas are ſingle or double. At common 


law, the defendant could only have pleaded a 


ſingle matter to the whole declaration; which 


rigour often abridged the juſtice of his defence, 


and was doubtleſs one cauſe of perplexed in- 


artificial pleading ; the party endeavouring 


to croud as much reaſon as he could into his 
plea, however intricate, repugnant and con- 
tradictory, he made it by ſo doing®*. But 
even at common law, the defendant might 
have pleaded ſeveral matters, to different 
parts of the declaration ; as not guilty to part, 
and to other part a juſtification, or releaſe, &c. 


And where there were ſeveral defendants, 


each of them might have pleaded a ſingle 
matter to the whole, or ſeveral matters to 
different parts of the declaration ©. And now, 


by the ſtatute for the amendment of the law ?, 


ce the defendant or tenant in any action or ſuit, 
ce or any plaintiff in replevin, in any court of 
« record, may, with the leave of the ſame 
© court, plead as many ſeveral matters there- 
© to, as he ſhall think neceſſary for his de- 
« fence: Provided nevertheleſs, that if any 


b 2 Eunom. 141. 4 & 5 Ann. c. 16. $ 4» 
* Co. Lit. 304-4. 5. 


Ce 2 &« ſuch 
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te ſuch matter ſhall, upon a demurrer joined, 
© be judged inſufficient, coſts ſhall be given 
> « at the diſcretion of the court; or if a ver- 
1 ce dict ſhall be found, upon any iſſue in the 
bl e faid cauſe, for the vlaintiff or demandant, 
45 te coſts ſhall be alſo given, in like manner; 
| c unleſs the judge, who tried the ſaid iſſue, 
ce ſhall certify, that the ſaid defendant or 
* tenant, or plaintiff in replevin, had a pro- 
* bable cauſe to plead ſuch matter, which 
upon the ſaid iſſue ſhall be found againſt 
te him. Provided alſo, that nothing in this 
te act ſhall extend to any writ, declaration, or 
cc ſit of appeal of felony, &c. or to any writ, 
« bill, action, or information vpon any penal 


te ſtatute ©.” 

3 this ſtatute, it has been hold- 

| firſt, that the defendant ſhall not be 
A to plead non afſump/it *, or non et fac- 
tum e, to the whole declaration, and a tender 
as to part; for one of theſe pleas goes to de- 
ny that the plaintiff ever had any cauſe of ac- 
tion, and the other partially admits it: ſe— 
condly, that he ſhall not plead ſeveral matters, 
which require different trials, as, in dower, 
ne ungques acccuple en 15 matrimonie, and a 


* Same datute, 87. 5 F. N. 9y. 


4 T. R. 194. | 
25 mortgage, 
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mortgage, or ne unques ſeiſie que dower *; for 
the firſt matter is triable by the biſhop, and 
the others by a jury, and, if the former be 
found againſt the defendant, the judge cannot 
certify, that he had a probable cauſe of plead- 
ing it: thirdly, that the ſtatute does not 
extend to any action, or information, upon a 
penal ſtarute', But ſubject ro theſe excep- 
tions, the defendant may plcad as many dif- 
ferent matters, as he ſhall think neceſſary for 
his defence, though they may appear to be 
contradictory or inconſiſtent ; as non aſſumꝑſit 
and the ſtatute. of limitations, or, in treſpaſs, 
not guilty, a juſtification, and accord and ſa- 
tisfaction, &c, So he may plead non aſſumpſit 
and infancy, or not guilty and /iberum tene- 
mentum ; though, as infancy may be given in 
evidence upon on aſſumꝑſit, and liberum tene-- 
mentum upon not guilty, the pleading of theſe 
matters ſpecially, ſeems to be uſeleſs and un- 
neceſſary. In order to plead two or more 
matters, it is not neceſſary that an affidavit 
| ſhould be made of the facts; but the court 
formerly expected to be informed, what the 


Com. Rep. 148. 2 Blac. - 262. 2 Str. 1044. S. C. 4 
Rep. 1157, 1207. but ſee T. R. 701. K. B. Pr. Reg. 
2 Will. 118. nb. contra. 318. Barnes, 15, 353, 36g, 

' $7. ante 386. 1Barnardiſt. 2 Wilſ. 21. C. P. 
R. B. 17. Caſ. rp. Hardw. | 
Ce 3 matters 
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matters were, that were deſired to be pleaded, 
in order to judge whether they were proper * 


though now, the motion for leave to plead 


ſeveral matters is become a mere motion of 
courſe, which only requires a counſel's ſigna- 
ture: and the motion paper being delivered, 
to the clerk of the rules, he will draw up a 
rule thereon, a copy of which ſhould be deli- 
vered with the plea, if it be then ready; or 
otherwiſe the plaintiff's attorney ſhould have 


notice, that inſtructions have been given for 


the rule, and that a copy will be delivered as 
ſoon as it is drawn up. If a double plea be 
filed, without a rule to plead ſeveral matters 
being drawn up, or inſtructions given for it 
to the clerk of the rules, it is a mere nullity; 
and the plaintiff may ſign judgment': But 
if a rule be obtained, and the plea put in, 


without ſaying by leave of the court, it is on- 


ly an irregularity, or at moſt cauſe of ſpecial 
rr for duplicity *. 


| Reſpecting coſts, upon this ſtatute, the 


intention of the legiſlature appears to have 


been, that if there be ſeveral matters 
pleaded, ſome of which are found for the 


R. T. 5 & 6 Geo. II. (S. ford and Garfield, H. 26 
Ver Baller, Juſt. in Bed. Geo. 3. K. B. 

m 1 Will. 219. | 
plaintiff, 
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plaintiff, he ſhall be entitled to the coſts 
of thoſe , notwithſtanding other matters are 
found for the defendant, which entitle him to 
judgment upon the whole record; unleſs the 
judge, before whom the cauſe was tried, ſhall 
certify, that the defendant had a probable 
cauſe to plead the matters which are found 
- againſt him. That this is the true conſtruc- 
tion of the ſtatute, will appear from the fol- 
lowing caſes. | 
In treſpaſs, the defendant pleaded not guil- 
ty and ſeveral juſtifications; upon the trial, 
the plaintiff not proving his poſſeſſion of the 
locus in quo, the defendant had a verdict ; and, 
by direction of Deniſon J. the verdict was en- 
tered upon the general iſſue only; upon 
which there was a motion for a vezire de no- 
vo: but the court refuſed the motion, ſaying, 
the verdit was complete, and determined 
the cauſe ; that the plaintiff was not entitled 
to damages, though, they ſaid, he might have 
inſiſted to have a verdict entered on the 


" In Sayer's Law of Coſts, 
p. 223. it is ſaid, he ſhall 


have the coſts not only of 
the matters, but alſo of the 
others, notwithſtanding they 
are ſound for the defendant. 


„ 


But this ſeems to be a miſ- 
take; for the defendant, be- 
ing entitled to judgment 
upon the matters found for 
him, is confequently enti- 
tled to the colts of them. 

other 
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other iſſues, for the fake of coſts, which he 
would be entitled to, unleſs the judge certifi- 
ed, that the defendant had probable cauſe to 
plead ſuch plea e. But where the defendant, 
in treſpaſs, pleaded three different juſtifica- 
tions, to three different counts, and, on iſſue 
joined, had a verdict for him on two, and 
againſt him on the third; on motion, this was 
holden not to be a caſe within the act, and 
that the plaintiff was entitled to coſts at com- 
mon law, on the whole declaration * 


Where the defendant pleads not gvilty, and 

a juſtification to which the plaintiff demurs, 
and the plaintiff has judgment on the demur- 
rer, but is nonſvited on the plea of not guil- 
ty, he ſhall nevertheleſs be allowed the coits 
of the demurrer, which ſhall be deducted out 
of the coſts allowed to the defendant a. * And 

if one of ſeveral pleas, pleaded by defendant, 
be adjudged bad, on a demurrer to plaintiff's 
- replication, the plaintiff is entitled to have 
the coſts of thoſe pleadings deducted, from 
the cofts taxed for the defendant upon the 
puſtea, if afterwards, upon the trial of the iſ- 
ſues joined on the other pleas, the defend- 
ant ſhould have a-verdict ; even though it 


Baul. Ni. Pri. 33. was in the Common Pleas, 
.. ibid. but note, this 1 Barnes, 136. 


ſhould 
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ſhould appear, on the whole of the record, 
that the plaintiff had no cauſe of action“. 
Bot if the plaintiff rake iſſue on ſeveral pleas, 
one of which is inſufficient in law, and has a 
verdict on all the iſſues, except that joined on 
the inſufficient plea, which is found for the de- 
fendant, and afterwards judgment is entered 
for the plaintiff, ſtill he ſhall not be allowed 
any coſts, upon the iſſue found for the de- 
| fendant * And it has been reſolved, at a 
meeting of all the judges, that if there be a 
certificate upon the 4 3 Eliz. the plaintiff ſhall 


not have the coſts of any plea, pleaded with 
leave of the court; although the iſſue there- 


upon joined be found for him, and the judge 
have not certified, that the defendant had a 
probable cauſe for pleading the matter there- 
in pleaded. | | 
In an action for criminal converſation, the 
defendant pleaded two pleas, viz. not guilty, 
and not guilty within fix years; on the form- 
er, the plaintiff joined iſſue, and obtained a 
verdict, but to the latter there was a demur- 
rer, and judgment againſt him; and it was 


holden, that the defendant ſhould have the 


91. Barnes, 133. 
1 T. N. 265. but ſee Say. Rep. 260. 


coſts 
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coſts of the demurrer, but, upon the trial, 
there ſhould be no coſts on either fide *, . 


The avowant or defendant in replevin, 
though not within the words, is plainly with- 
in the meaning, of the ſtatute 4 Ann. c. 16, 
And accordingly, where ſome iſſues in re- 
plevin are found for the plaintiff, which entitle 
him to judgment, and ſome for the defend- 
ant, the latter muſt be allowed the coſts of the 

iſſues found for him, out of the general coſts 
of the verdict; unleſs the judge certify, that 
the plaintiff had a probable cauſe for pleading 
the matters, on which thoſe iſſues are joined»: 
and the general rule is ſaid to be this, where 
ſeveral matters are pleaded by the plaintiff, 
ſome of which are found for him, and others 
for the defendant, fo that the plaintiff is enti- 
tled to judgment; if the judge who tried the 
cauſe certify, that there was a probable cauſe 
for pleading thoſe pleas, the matter is not to 
dedu@ the coſts of the iſſues ſo found for the 
defendant ; bur if there be no certificate, the 


2 Bur. 753. 2 Wilſ. 85. court of Common Pleas, 
Say. Colts, 221. S. C. The (Barnes, 141.) as well as 
authority of this caſe ſeems from the reaſoning that pre- 
to be queſtionable, as to the vailed in ſeveral of the fore- 
colts of the trial, from a ſi- going caſes, . 
milar one that was differ- v2 T. R. 235. 

ently determined, in the 
defendant 
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defendant is intitled to have thoſe coſts de- 
ducted for him”, 

The certificate of probable cauſe is not re- 
quired to be made in court, at the trial of the 
cauſe *; and, where the judge refuſes to grant 
jr, the court have not a diſcretionary power, 
whether they will allow the defendant any 
coſts at all ; but are bound by the ſtatute to 
allow him ſome coſts, though the quantum 1s 
left to their diſcretion 7. 


— 7 8 
- - *. 
. — ”- 
s 
* 


The general qualities and conditions of a 
_ plea are, firſt, that it be conformable to the 
 count*; and, taken collectively, anſwer the 
whole declaration : for if any part of the de- 


claration be left unanſwered, it operates as a 


_ diſcontinuance. If a plea begin with an 
anſwer to the whole, but in truth the matter 
pleaded 1s only an anſwer to part, the whole 
plea is naught, and the plaintiff may demur ; 
but if a plea begin only as an anſwer to part, 
and is in truth but an anſwer to part, it is a 
diſcontinuance, and the plaintiff muſt not de- 


*'2'T.R: 237. and fee in Barnes, 141. 
Barnes, 141, 144, 146. ? 1d. 140. 2 T. R. 394, 
Doug. 708, 9. in 8 4 5. 8 
, | N 


mur, 
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mur, but take his judgment for that as by nil 
dicit; for if he demurs, or pleads over, the 
whole action is. diſcontinued *. Secondly, 
the plea ſhould be ſingle, conſiſting only of 
one fact, or of ſeveral facts making together 
one point: for if a plea contain duplicity, or 
alledge ſeveral diſtin& matters, which require 
ſeveral anſwers, to the ſame thing, it is bad“. 
FThirdly, it ſhould be certain“, in point of 
form, as well as ſubſtance : but certainty to a 
common intent is ſufficient “; and that which 
is apparent to the court, by neceſſary collec- 
tion out of the record, or is neceſſarily im- 
plied, need not be expreſſed *, as in ſetting 
forth the feoffment of a manor, it is unneceſ- 
ſary to ſtate livery and attornment: So, that 
which is alledged by way of conveyance, or 
inducement to the ſubſtance of the matter, 
need not be fo certainly alledged, as that 
which is the ſubſtance itfelff. Fourthly, as a 
mode of certainty, every plea- muſt be direct 
and peſitive, and not by way of argument or 
rehearſals, Fifthly, it ſhould be fo pleaded, 
as to be capable of trial, by the court upon 


* 1 Salk. 179, 89, Gilb. Jq. ibid. 
1. " 1d, 303-3. 
TO 30.304. . 3 Id. ibid. & 304. a. 
383. 2. | Hob. 295. - | 
33. b. 
demurrer 
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demurrer or nul tiel record, or by the jury 
upon an iſſue in factb. Sixthly, it ſhould be 
true, and capable of proof; for truth is ſaid 
to be the goodneſs and virtue of pleading, as 
certainty is the grace and beauty of it i. 
Seventhly, the plea ſhall be taken moſt ſtrong- 
ly againſt him that pleadeth it, for every man 


is preſumed to make the beſt of his own. 


cale*, But, laſtly, ſurpluſage ſhall never 
make the plea vicious, except where it is re- 
pugnant, or contrary to matter precedent ', 


In many caſes, the law doth allow general 
pleading, for avoiding prolixity and tediouſ- 
neſs; and the particulars ſhall come on the 
other fide ®. Thus, when a man 1s bound to 
perform all the covenants 1n an indenture, if 
they are all in the affirmative, he may 
plead performance generally: but if any 
are in the negative, to ſo many he maſt 

plead ſpecially, (for'a negative cannot be per- 
formed), and generally to the reſt, So if 
any are in the disjunctive, he muſt ſhew which 
of them he hach per formed. And if any are 


d Co. Lit. 303. b. 9 ©. caſes that illuſtrate the above 


24, 5 March, 207. ruics, fee Com, Dig. tit. 
i Hob 295. Pl. aden, (E.) & c. 
Co. Lit. 303. b. n Co. Lit. 303. b. 


1 [d. ibid. For the ſeveral na Id. id. d. 
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to be done of record, he muſt ſhew thoſe ſpe- 
.cially, and cannot involve them in general 
pleading. In ſetting forth a title, general 
eſtates in fee fimple may be generally alledg- 
ed; but the commencement of eſtates tail, 
and other particular eftates, muſt regularly be 
ſhewn, unleſs in ſome caſes, where they are 
alledged by way of inducement® : and the 
life of tenant in tail, or for life, ought to be 
averred -. 
Every plea ought to have its proper con- 
cluſton *: When the general iſſue is pleaded, 
or the defendant ſimply denies ſome material 
fact alledged in the declaration, he ſhould 
conclude his plea, by putting himſelf upon 
the country ; but where the plea advances new 
matter, in the affirmative, the defendant ſhould 
conclude it with an averment, or verification 
and prayer of judgment / 210; or, in other 
words, by profeſſing himſelf ready to verify 
the plea, and praying judgment, if the plain- 
tiff ought to have or maintain his action 
_ againſt him, An avewry however, wherein 
the defendant is an actor, and which is in the 
nature of a count, need not be averred*; nor 
pleas which are merely in the zegalive, be- 


* Co. Lit. 303. b. 4 14. ibid. 
* 1d. ibid. a T 1d 303. a. 


cauſe 
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cauſe a negative cannot be proved. Where 
a judgment, or other matter of record, is 
pleaded, the plea ſhould conclude with a ve- 
rification 2 the record: And where the mat- 
ter of the plea ſhews there never was a good 
cauſe of action, as in debt on bond againft an 
heir, who pleads riens per deſcent, the defend- 
ant, inſtead of concluding that the plaintiff 
ought not to have his action, may conclude 
that he (the defendant) ought not to be 
charged with the debt, by virtue of the writing 
obligatory *. In an action of debt, the de- 
fendant, in pleading a tender, ought to con- 
clude his plea, by praying judgment if the 
plaintiff ought to have or maintain his action, 
to recover any damages againſt him; for in 
this action, the debt is the principal, and the 
damages are only acceſſary: but in afſumpſity 
the damages are the principal; and therefore, 
in pleading a tender, the defendant ought to 
conclude his plea, with a prayer of judgment 
if the plaintiff ought to have or maintain his 
action, to recover any more or greater dama- 
ges than the ſum tendered, or any damages 
by reaſon of the non-payment thereof *, In 
5 2 Saik, 516. Raym. 254. CY 
* 2 Salk, 622, 3. 1 Lad. 9 8 
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Pleading matter of eſtoppel, the defendant in 
his concluſion ought to rely upon it v. 


The general iſſue is engroſſed on treble 
penny ſtamped paper, and delivered to the 
plaintiff's attorney, or entered in the general 


iſſue book, kept by the clerk of the judg- 


ments”; and it need not be ſigned by coun- 
fel. There are alſo certain common pleas, 
that need not be ſigned or filed, but may be 
delivered to the plaintiff's attorney ; ſuch as 
a ſpecial non eſt factum, ſolvit ad diem, com- 


peruit ad diem to a bail bond, or nul tiel record 


to an action on a judgment or recognizance; 


in covenant, when the plea concludes to the 


country; and in treſpaſs, ſon aſſault demeſne, li- 
berum tenementum, or not guilty to a new aſ- 
ſignment. All pleas and demurrers upen 
writs of error, /c:re facias, and audita querela, 


ought alſo to be delivered * But, except in 
the foregoing caſes, all ſpecial pleas muſt be 


* Co. Lit. 303. b. 


v R. T. 5 &6 Geo. II. (5) the plaintiff 's attorney, and 

» Lockb.rt and others v. not entered in the general 
Mackreth, I'. 34 Geo. III. iſſue book, or fled with the 
In this caſe, it was determin- clerk of the papers. | 


ed, that the plea of egit αͤ R. T. 12 W. III. (a). 
ſigned 


diem ſhould be delivered to 
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ſigned by counſel 7, and filed in the office of 
the clerk of the papers *, who makes copies 
of them, if required, for the plaintiff's attor- 
ney. = 
The defendant cannot commonly waive the 
general iſſue, or a general demurrer, and in- 
ſtead thereof give a ſpecial plea or demurrer *: 
but it is ſaid, that if the general iſſue be not 
entered, the defendant may waive it, and 
plead ſpecially, without leave of the court, in 
four days o; or, as it ſhould ſeem, before the 
adjournment day of the term ©, or within the 
firſt five days of the enſuing term ©; and even 
afterwards, where it is not to the prejudice or 
delay of the plaintiff, the defendant, by leave 
of the court, may withdraw the general iſſue, 
in order to plead ſpecially ©, or in order to 
plead it again, with a notice of ſet-off f, or 
upon bringing money into courts, 
If a ſpecial plea, or ſpecial demurrer, be put 
in, and the book is made up, and delivered to 


R. E. 18 Car. II. 4 Prax. utr. banci, 37. R. 
R. T. 2 Jac. I. R. T. T. 5 & 6 Geo. II. (3). 

16 Car. II. R. M. 2 W. 2 Str. 906, 1181. 1 
& M. a Wil. 1 254 1 
R. F. 3 6 Geo. II. Rep. 357. 1 

(5). 1 Wilſ. 29. in marg. * 2 Str. 1267. 

Rich. K . 1d. 1271. 1 Will: 254. 
* 11d. Raym. 674. 8. C. cited. 

Say. Rep. 87. 
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the defendant's attorney, he may, by the an- 
cient practice of the court, ſtrike out the ſpe- 
cjal plea or demurrer, and return it with the 
general iſſue, or a general demurrer k. To 
prevent this, if the defendant plead a dilatory 
or fiivolous plea, the court in term time, or 

a judge in vacation i, will order him to abide 
by it, or plead ſome other plea, peremptorily, 
on the morrow; or, if it be towards the end 
of the term, inſtanter, provided the time al- 
lowed by the rule to plead be expired, in order 
that the plaintiff may have ſufficient time to 
give notice of trial*. And the practice is the 

lame, with regard to frivolous demurrers . 

When the defendant is ruled to abide by 
his plea, he either abides by it, or pleads ano- 
ther: in the former caſe, he may afterwards 
demur to the plaintiff's replication *; in the 
latter, he can only plead the general iſſue “, 
to which however he may add a notice of ſet- 
off». And, whether he be ruled to abide by 
his plea or not, it is a general rule, that the 
defendant cannot waive a ſpecial plea, or ſpe- 
cial deraurrer, but in order to plead the ge- 


*R.T. c & 6 Geo I. © * Is. med. 
(6). 1 Will. 29. " 2 Str. 1185. 

'2 Bur. 781. 4 T. R. 693. 

„ü c & 6' Geo. 1h Id. 694. in noits. 


(5). 
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d, and even after two 


joined, 
terms have clapſed, ſince he firſt pleaded . 
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» 2 Str. 960. 1 Will, 29. 
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CHAP. XXVIII. 


Of the Notice of Set-Of, and byingtng 
MPMonep into Court. 


HE plea of the general iſſue is fre- 
quently accompanied with a notice of ſet 
off, or rule to bring money into court; which 


will therefore be treated of in the preſent 


chapter. 

At common law, if the plaintiff was as 
much, or even more indebted to the defen- 
dant, than the defendant was to him, yet he 
had no method of ſtriking a balance: the 
only way by obtaining relief, was by going into 
a court of equity * To remedy this incon- 
venience, it was enacted by the ſtatute 2 Geo. 
II. c. 22. 13. © that where there are mutual 
« debts between the plaintiff and defen- 


ce dant, or, if either party ſue or be ſued as 
te executor or adminiſtrator, where there are 


«© mutual debts between the teſtator or inteſ- 
E tate and either party, one debt may be ſet 
e againſt the other; and ſuch matter may be 
ce given in evidence upon the general iſſue, 
ce Or pleaded in bar, as the nature of the 


2 Bur. 820. 
cc caſe 
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te caſe ſhall require, ſo as at the time of his 
e pleading the general iſſue, where any ſuch 
ce debt of the plaintiff his teſtator or inteſtate 
« is intended to be inſiſted on in evidence, 
ce notice ſhall be given of the particular ſum 
© or debt ſo intended to be inſiſted on, and 
upon what account it became due; or other- 
c wife ſuch matter ſhall not be allowed in 


ce evidence, upon the general iſſue.” This 


clauſe was made perpetual, by the 8 Geo. 
II. c. 24. §S 4.; and it having been doubted, 
whether mutual debts of a different nature 
could be ſet againſt each other, it was by the 
Iift-meationed ſtatute, (F 5.) further enacted 
and declared, © that by virtue of the ſaid 
« clauſe, mutual debts may be ſet againſt 
« each other, either by being pleaded in 
© bar, or given in evidence on the general 
© iſſue, in the manner therein mentioned, 
e notwithſtanding that ſuch debts are deemed 
«in law to be of a different nature; unleſs 
«in caſes where either of the ſaid debts ſhall 
© accrue by reaſon of a penalty, contained in 
© any bond or ſpecialty; and in all caſes, 
« where either the debt for which the action 
* hath been or ſhall be brought, or the debt 
intended to be ſet againſt the ſame, hath 
* accrued, or ſhall accrue, by reaſon of any 
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« ſuch penalty, the debt intended to be ſet 
© off ſhall be pleaded in bar; in which plea 
ce ſhall be ſhewn, how much is truly and 
« juſtly due on either ſide; and in caſe the 
ce plaintiff ſhall recover in any ſuch action or 
&« ſuit, judgment ſhall be entered for no more 
ce than ſhall appear to be truly and juſtly due 
* to the plaintiff, after one debt being ſet 
ce againſt the other as aforeſaid ".” 

The actions in which a ſet off is allowable, 
upon theſe ſtatutes, are debt, covenant, and 
aſſumpſit, for the non- payment of money; 
and the demand intended to be ſet off muſt 
be ſuch, as might have been made the ſub- 
ject of one or other of theſe actions. A ſet 
off therefore is never allowed in actions upon 


the caſe, treſpaſs, or replevin ©, &c.; nor of a 
penalty, in debt on bond conditioned for the 


performance of covenants *, &c. nor of gene- 
ral damages in covenant © or afſumpfit *: but 


» The day after the laſt © Barnes 450. Bul. M. Pr, 
act paſſed, Lord Hardtvicte 181. 8. C. Graham v. 
Ch. J. delivered the opinion Fainc, Hil. 24 Geo. Þ. 
of the court of King's Bench, and Laycock v. T7 nell, E. 
| that” a debt by ſimple con- 27 Geo. III. B. R. S. P. but 
tract might, by the former ſee 4 T. R. 511. 
act, have been ſet off againſt * Bul. NMI. Pri. 179. 2 
a ſpecialty debt. Broten & Bur. 1024. . 
Heſyoat, 8 Geo, IT. Bul. N. © Cowp. 56. 

Pri. 179. * 1 Blac. Rep. 394. 
where 
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where a bond is conditioned for the payment 
of an annuity *, or of /quidazed damages, a 
ſet off may be allowed. A dubt barred by 
the ſtatute of limitations cannot be ſet off; 
and if it be pleaded in bar to the action, the 
plaintiff may reply the ſtatute of limitations, 
or if given in evidence, on a notice of ſet off, 
it may be objected to at the trial!. 


The debts ſued for, and intended to be ſet 
off, muſt be mutual, and due in the ſame 
right : therefore a joint debt cannot be ſer off 
againſt a ſeparate demand, nor a ſeparate debt 
againſt a joint one; but a debt due to a de- 
fendant, as ſurviving partner, may be ſet off 
againſt a demand on him in his own right “. 
In an action of debt againſt a man on his 
own bond, he cannot ſet off a debt due to 
him in right of his wife l. Neither, for the 
ſame reaſon, can a defendant, fued as executor 
or adminiſtrator, ſet off a debt due to him- 
ſelf perſonally ; nor, if ſued for his own debt, 
can he ſet off what is due to him as executor 
or adminiſtrator, But where an action 1s 
brought by or againſt a truſtee, a ſet off may 
be made, of money due to or from the cęſtui 


© 2 Bar. B20c- Ag VR egi wan No 
N ' Bul. N.. Pri. 179. 

i Bul, N:. Pri. 180. 9285 18 
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que truſt", It was formerly holden, that the 
ſtatutes of ſet off did not extend to aſſignees 


of a bankrupt" ; but it has ſince been deter- 
mined, that in an action at their ſuit, 
the defendant may ſet off a debt due to him, 


at the time of the bankruptcy * ; but a note 
| indorſed to him afterwards, cannot be ſet 


off 5. 
Where either of the Jeb accrues by rea- 


- ſon of a penalty, the debt intended to be ſet 


off mult be pleaded in bar; and the defendant, 


in his plea, muſt aver what is really due , 


which averment has been held to be traverſ- 
able: But in all other caſes, the defendant 


may either plead or give notice of ſer off, at 
his election. If, at the time of the Kin 


brought, a larger ſum was due from the 
plaintiff to the defendant, than from Hm to 
the plaintiff, the action being barred, it ſeems 


more proper to plead the ſet off; and it is 
uſually pleaded in country cauſes, to ſave the 
trouble and expence of proving the ſervice of 


a notice, But where the ſum intended to be 


1 T. R. 622. y 5. 

„„ „„ £556 65. 

» Cowp. 133. ; * 2 Bur. 1231. Bul. A”. 
2 Str. 1234. Pri. 179. 


1 Stat. 8 Geo. II. c. 24. 
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ſet off is leſs than that for which the action is 
brought, a notice of ſet off ſhould be given“, 

The notice of ſet off ſhould regularly be 
given with, or at the time of pleading the 
general iſſue. Though if it be not then 
given, the court, we may remember, will 
give the defendant leave to withdraw the ge- 
neral iſſue, and plead it again, with a notice 
of ſet off»; and ſuch notice may be given 
with the general iſſue, after the defendant 
has been ruled to abide by his plea”. In point 
of form, a notice of ſet off ſhould be almoſt 
as certain as a declaration: therefore where 
the notice of ſet off was in theſe words,“ Take 
ec notice that you are indebted to me for the 
et uſe and occupation of an houſe, for a long 
ce time held and enjoyed, and now lately 
« elapſed ;” this was deemed inſufficient *: 
and it afterwards appearing, that the debt 


intended to have been ſet off was rent reſerved 


on a leaſe by indenture, which was not men- 
tioned in the notice, the Chief Juſtice ſaid it 
was bad on that account alſo; for if this had 
been ſhewn, the plaintiff might probably 
have proved an eviction, or ſome other mat- 


* Bul. Ni. Pri. 179. nete, this was before the 
* 2 Str. 1267. ante 399. ftatute 11 Geo. II. c. 19. 
v 1 T. R. 634. in ntis. which gives the action for 
Bul. Mi. Fri. 179. But uſe and occupation. 
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ter to avoid the demand. The notice of ſet 
off is uſually written underneath the plea, and 
delivered therewith to the plaintift's attor- 
ney; and a copy of the notice ſhould be kept 
by the defendant's attorney, it being neceſſary 
to prove the delivery of it, at the 11. of the 
cauſe *. 


— tn 


The practice of bripging money into 
court was firſt introduced in the time of 
Kehng, Ch. J. to avoid the hazard and 
difficulty of pleading a tender . And it is 
allowed, in caſes where an action is brought 
upon contract, for the recovery of a debt“ 
which is either certain, or capable of being 
afcertained by mere computation, witibur 
jeaving any other ſort of diſcretion to be ex- 
ercifed by the jury *. In thele cafes, when the 
difpute is not, whether any thing, but how 
much, is due to the plaintiff, che defendant. 
may have leave to bring into court any ſum 
of money he thinks fit; and the court will 
make a rule, that unleſs the plaintiff accept 


* 1 Cromp. 160. Hardw. 507. 
FR: H: 5 Jac. J. (a) z - '* œ - Die. 20, 
Salk. 597. 1 Ld. Raym. 2 Bur. 1120. 


255. 2 Str. 787. Caſ. temp. 


of 
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of it, with coſts, in diſcharge of the action, it 
ſhall be ſtruck out of the declaration, and 
paid out of court, to the plaintiff or his 
attorney; and the plaintiff, upon the trial, 
ſhall not be permitted to give evidence for 
the ſum brought in*: which rule ſhould be 
accompanied with the general iſſue, or other 
plea, to the reſidue of the demand e. 

Thus in aſumpſit *, or covenant * for the 
payment of money, the defendant may bring 
money into court: and in covenant to find 
diet and lodging, or pay ten pounds, the 
court allowed him to bring in the ten 
pounds f, In debt for rent, the defendant 
was formerly allowed to bring money into 
court :; as is done in the Common Pleas *, 
and Exchequer * : but this court refuſed it, in 
the time of Lord Harduwicke* ; and in a caſe 
previous to that time, the court ſaid they 
never did it in debt. But there is a diſtinc- 
tion between thoſe actions of debt, wherein 


Say. Rep. 196, 7. 2 Bur. 284. 
1131. 3 Bur. 1973. Imp. 8 Mod. 305. 
K. Br-20k, 2- 5 2 Salk. 596, 7. 
Bart es, 339, 350. b Barnes, 280, 282. Pr. 
4 1 Vent. 356. 2 Salk. Rep. 257. 
596, 7. | | ' Bunb. 124. 
2 Salk. 596. « Wilſ. * Caf. emp. Hardw. 173. 
75. 2 Bur. 1120. Barnes, * 2 Str, 890. 
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the plaintiff cannot recover lefs than the ſum 
demanded, as on a record, ſpecialty, or 
ſtatute, giving a ſum certain by way of pe- 
nalty n; and thoſe actions, wherein the plain- 
tiff may recover leſs, as in debt for rent *, 
or on a ſimple contract. In the former, the 
defendant cannot bring money into court? ; 
though he may move to ſtay the proceedings, 
on payment of the whole debt and colts" : 
bur in the latter, the defendant has been al- 
lowed to bring money into court“; becauſe 
the plaintiff does not recover according to his 
demand, but according to the verdict of the 
jury, And the defendant, by act of Parlia- 
ment*, may bring money into court, ia debr, 
covenant, or other action on a policy of aſſur- 
ance. In an action by an executor or admi- 
niſtrator, the plaintiff not being liable to eoſts, 
the defendant was not formerly allowed to 
bring money into court: but now it is other- 
wife”; and the effect of the rule will be, not 
to make the plaintiff pay, but 9705 to loſe. his 
5 colts. | 


je 90 Jae. 128, 498, " 1 Ventr. 256. 2 Salk. 


529. 3 Mod. 41. 596, 7 
5 Mod. 212. 5 Pi 19 Geo. II. c. 37. 
c, ! V. 249. 3 Bur. 1773. 
» 23tr. 890. Rarnes, 285. * 2 Satk. 596. 
1 nie 288, &c. = Str. 790. 
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On a plea of tender, with a profert in curid, 
the ſum tendered muſt be paid to the ſigner 
of the writs, who will give a receipt for it in 
the margin of the plea; and if not ſo paid, the 
plaintiff may conſider the plea as a nullity, 
and fign judgment“. And as a tender can- 
not be pleaded, ſo the defendant cannot bring 
money into court, in an action for general 

damages, upon a contract, or for a tort 7, 
or treſpaſs 2. But in an action of afſump/it 
againſt a carrier, for not delivering goods, 
the defendant having advertiſed that he would 
not be anſwerable for any goods beyond the 
value of twenty pounds, unleſs they were en- 
tered and paid for accordingly, the court 
allowed him to bring the twenty pounds into 
court. And where, in an action for general 
damages, the bringing of money into court 
is irregular, if the plaintiff take it out, he 
thereby waives the irregularity, and cannot 
afterwards have a verdict, unleſs he recover 
more than the ſum brought in*. In actions 
againſt juſtices of the peace , or officers of 

t 

Stat. 24 Geo. II. c. 44. 
$ 4. and note, this ſeems to 
have been tae firſt ſtature, 


F Imp. K. B. 258. 

*I Str. 638. 

* 1 Ventr. 356. 

2 Str. 757, 906. 

* 2 Will. 115. 

* Hutton v. Belton, E. 22 brought into court, in an 
Geo. III. action for general damages. 


the 
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the exciſe * or cuſtoms ©, for any thing done 
in the execution of their offices, “in caſe the 
© defendants ſhall have neglected to tender 
© any, or ſhall have tendered inſufficient, 
© amends, before the action brought, they 
© may, by leave of the court, at any time be- 
ce fore iſſue joined, pay into court ſuch ſum 
© of money as they ſhall ſee fir; whereupon 
&« ſuch proceedings, orders, and judgments 
* ſhall be had, made, and given, in and by 
* ſuch court, as in other actions where the 
ce defendant is allowed to pay money into 
court.“ . 
Where there are ſeveral counts or breaches 
in the declaration, and as to ſome of them 
the deſendant may bring money into court, 
but not as to the others, he may obtain 
a rule for bringing it in ſpecially, upon ſome 
of the counts or breaches only. Thus, where 
an action of covenant was brought upon a 
leaſe, for non- payment of rent, and not re- 
pairing, &c. the court made a rule, that upon 
payment of what ſhould appear to be due for 
rent, the proceedings as to that ſhould be 
ſtayed; and as to the other breaches, that 


4 Stat. 20 Geo. II. c. 2 Salk. 596. 1 Wil. 75. 


70. § 33. Barnes, 350. 1 Ventr. 359. 
* Stat. 24 Geo. III. Seſſ. contra. and fee Pr. Reg. 
E. C, 47- J 35 | ' he . 256, : 


the 


P* 
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the plaintiff might proceed as he ſhould 
think fit, So, in covenant upon a Charter- 
party s, the defendant was allowed to bring 
money into court, upon two of the breaches 
only; viz for freight and demurrage. If a 
defendant bring money into court, upon ſome 
of the counts, and the plaintiff take it out, 
the latter is only entitled to the coſts of thoſe 
counts l. | | 


The motion for leave to. bring money into 
court is a mation of courſe, and ſhould regu- 
larly be made before plea pleaded '; but it is 
frequently made &, and in ſome caſes expreſsly 
authorized i, after plea, on obtaining a judge's 
order for that purpoſe. And if there has 
been no delay ®, the court will give the de- 


fendant leave to withdraw the general iſſue, | 


in order to bring money into court, and re- 
plead it, on payment of coſts. The motion 
paper being ſigned by counſel, the money 
ſhould be paid to the ſigner of the writs *, 
who acts in this inſtance as deputy to the 
maſter e; and will give a receipt for the mo- 


* 2 Bur. 1120. i Stat, 24Geo. II. c. 44.84. 
. 579. m 2 Str. 1271. Barnes, 
1% Will. 157. Barnes, 289, 362. 

£79. 4 a Imp. K. B. 260. 
n. * 1 Cromp. 148. 

ney, 
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ney, on being paid 20 5. for every 100 l. and 
ſo in proportion for every greater or leſſer 
ſum exceeding 10 J. and 25. for every ſum 
under 10/, beſides 25. 44. for the receipt“: 
which receipt being carried, with the motion 
paper, to the clerk of the rules, he will draw 
up the rule, in term time; but in vacation, 
there mult be a judge's order, for drawing up 
the rule, which is granted of courſe, without 

a ſummons l. 


The rule to bring money into court is com- 
monly drawn up on payment of coſts, to be 
taxed by the maſter; and a copy of it being 
ſerved, which is uſually annexed to the plea, 
if the plaintiff be willing to accept the ſum 
brought in and coſts, in diſcharge of the 
action, he ſhould get an office copy of the 
rule , and an appointment thereon from the 
maſter, to tax the coſts, and give notice of the 
appointment to the defendant's attorney *. 
The coſts being raxed and demanded, the 
plaintiff, if they are not paid, muſt proceed in 
the action, and cannot have an attachment * : 
for the rule in this court is merely condi- 
tional, and not, as in the Common Pleas ”, 


ae. T; t & Ser 4220. 

A Imp. K. B. 200. Barnes, 283. Pr. Reg. 
Ad. 259. 259. S. C. 

241 R. 12. 


obligatory 
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obligatory upon the defendant to pay the 
coſts. But where the plaintiff's conduct ap- 
peared to be oppreſſive, the court on motion 
diſcharged ſo much of the rule, for bringing 
money into court, as related to the payment of 
coſts v: And where the defendant, after action 
brought and before declaration, has tendered 
the ſum, which he afterwards brings into 
court, and offered to pay the coſts up to that 
time, it ſeems but reaſonable that he ſhould 


not be liable to the payment of any further 


coſts, 
Bringing money into court is an acknow- 
ledgment of the right of action, to the 
amount of the ſum brought in”; which the 
plaintiff, on producing an office copy of the 
rule, is entitled to receive at all events, whe- 
ther he proceed in the action or not, and even 
though he be non-ſuited, or have a verdict 
againſt him *: Andbeing an acknowledgment 
on record, the party can never recover it back 


again, though it afterwards appear that he paid 


it wrongfully?, But beyond the amount of 
the ſum brought in, bringing money into 
court is no acknowledgment of the right of 


v I Bur. 578. Caſ. tmp. Hardw. 206. 
Bor. 2640. 2 T. R. S. C. Pr. Reg. 250: Cal Fr. 
2995 - : C. P. 36. S. C. 
* 2 Salk. 597. 2 Str. 1027. 2 T. R. 645. 
Ee action; 
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action :; and therefore if the plaintiff proceed 
further, it is at his peril, If he proceed to 
trial *, otherwiſe than for the non-payment of 
coſts, and do not prove more to be due 
to him, than the ſum brought in, the 
plaintiff, on producing the rule, ſhall be 
non-ſuited, or have a verdi& againſt him, 
and pay coſts to the defendant ©: But if more 
appear to be due to him, he ſhall have a 
verdict for the overplus, and coſts * Where 
the plaintiff proceeds further, without going on 
to trial, he ſhall have his coſts, to the time of 
bringing money into court ; and the defendant 
be allowed his ſubſequent coſts *. After the 
defendant had brought money into court, the 
plaintiff proceeded to trial, and a juror being 
withdrawn by conſent, it was held that the 
plaintiff was not entitled to coſts, up to the 
time ot bringing the money into court *, 


XN. 464. „i. X. 
„„ y rn. 
1027. Caf. emp. Hardw. * Caf, temp. Hardw. 260. 
206. S. C. Say. Rep. 199, ᷑ fl. i Tt. R. 629, Sey. Rep. 
7. 2 Dar. 1121. 190. contra. 

= Com Dig. 20. f . 
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Ok Replications, and other ſubſequent. 


Pleadings. 


X7 HEN the defendant has put in his 
' plea, he may rule the plaintiff to re- 


ply, by obtaining a rule from the maſter, on 


the back of the plea; which is emered with the 
clerk of the rules, and a copy ſerved on the 


plaintiff's attorney. This rule may be given, 


at any time in term, or within ſixteen days 
afterwards * ; but if not given till four terms 
have elapſed, after plea pleaded, the plaintiff 
muſt have a term's previous notice, of the de- 
fendant's intention to give it, unleſs the cauſe 
hath been ſtayed by injunction or privilege b. 
The notice in ſuch caſe muſt be given before 
the eſſoign day of the term ©; and it is uſual 
to give the rule, on the day after the term is 
expired l. The rule to reply expires in four 
days excluſive after ſervice; and Sunday, or 


Imp. K. B. 287. n 
R. 1 5&6 Geo. II. (2). f 
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478 Ok Diſcontinttance. 


any holiday on which the court does not fir it, 
or the office is not open, if it be not the laſt, 
is to be accounted a day within the rule, 
If the plaintiff be not ready to reply, within 
the time limited by the rule, he may take out 
a ſum mons, and obtain an Os, for further 
time. 


Within the time limited by the rule to re- 
ply, or order for further time, the plaintiff ei- 
ther joins iſſve on the plea; or, admitting the 
law and fact contained in it, he diſcontinues his 
action, enters a nolle proſequi or caſſetur billa 
vel breve, or, in an action againſt an executor 
or adminiſtrator, takes judgment of aſſets in 
futuro, &c.; or, admitting the fact, he denies 
the law by a demurrer; or, admitting the law, 
he denies the fact, or confeſſes and avoids it, 
or concludes the defendant by matter of 
eſtoppel. 


If the plaintiff perceive that he cannot 
maintain his action, it is uſual for him to take 
out a rule for leave to diſcontinue. Diſcon- 
tinuance, in a civil ſuit, is either of proceſs 
or of pleading: The former, before judg- 
ment, is the act of the clerk, but, after judg- 


R. T. 1 Geo. II (a). Imp. K. B. 287. 


ment, 
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ment, it is the act of the court s; the latter, 
of which ſomething has been already ſaid “, is 
the act of the party. The proceſs, or pro- 
ceedings in a ſuit, ſhould be regularly conti- 
nued from term to term, or from one day to 
another in the ſame term, between the com- 
mencement of the ſuit and final judgment; 
and if there be any lapſe, or want of continu- 
ance, that is not aided, the parties are out of 
court, and the plaintiff muſt begin de novo. 
Before declaration, there is, properly ſpeak- 
ing, no continuance *; though we have ſeen?, 
that the parties by conſent might have ob- 
tained a day before declaration, which was 
called a dies datus prece partium : After de- 
claration, and before iſſue joined, the pro- 
ceedings are continued by imparlance; after 
iſſue joined, and before verdict, by vicecomes 
non miſit breve; and after verdict, or demur- 
rer, by curia adviſari vult. In this court, the 
practice is never to enter continuances, till the 
plea- roll is made up, though the declaration 
be of four or five terms ſtanding ®: and after 


1 Sa'k. 177. * Gilb. C. P. 40. 
1 Wilf. 40. Id. 30;. cites Ante, 218, 19. 
Comyns, 419. 1 Salk, 179. $ Ld. 
> Ante, 393, 4. Raym. 872. S. C. 
1 Str. 492. 1 Wilſ. 40. 
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420 Ok Dilcontknuance. 
plea pleaded, though the plaintiff have day to 


reply for ſeveral terms, yet no mention need 


be made, on the roll, of any imparlance or 
continuance . After judgment by default, 
and writ of inquiry awarded, there is no ſub- 
ſequent continuance, between the parties, in 
the Common Pleas *; but in this court it is 


otherwiſe. The want of a continuance is aid- 


ed by the appearance of the parties” : and as 
a diſcontinuance can never be objected Pen- 
dente placito a, ſo, after judgment, it is cured 
by the ſtatute of jeofails . It has even been 
holden, that a continuance may be added, af- 
ter judgment in a penal action; but chen, 
there muſt be ſomething to amend by *, 


A rule to diſcontinue may be had either be- 
fore or after declaration; and it is uſually 
granted upon payment of coſts. An exe- 
cutor or adminiſtrator 1s liable to coſts upon 
a diſcontinuance, where he has knowingly 


brought a wrong action *: but where that is 


not the caſe, he may have leave to diſconti- 


5 Co. - © 2 i . 

* 11 Co. 6. b. Yelv. „ 5A W1lf.. 303. 
1 Rol. Abr. 486. u R. M. 10 Geo. II. (5). 
1 Wilſ. 40. „ Comb. 299. | 
Cre, Tec 219. - „ Caf. Pr. C. B. 79. 


32 Hen. VIII. c. 20 Cro. 3 Bur. 145 1. 1 Blac. Rep. 
liz, $89. ro Jac; 428. 45k 5. be 
- + OS | WE nue, 
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nue, without paying coſis*, The rule 
to diſcontinue is a fide bar rule, and may be 
had, as a matter of courſe, from the clerk of 
the rules, at any time before a general ver- 
dict /, or the court have given judgment up- 
on demurrer* : And even after a ſpecial 
verdict, the plaintiff may diſcontinue, by leave 
of the court, becauſe that is not complete 
and final; but in this caſe ir is a great fa- 
vour “: And it is never granted after a ge- 
neral verdit®, or writ of inquiry executed 
and returned , or after a peremptory rule for 
judgment on demurrer . Upon a rule to 


diſcontinue, the plaintifF is to get an appoint- 


ment from the maſter, to tax the coſts, and 
ſerve a copy. of it on the defendant's attor- 
ney : The coſts, being taxed, are to be forth- 
with paid; for otherwiſe the rule, being con- 
ditional, is no ſtay of proceedings e. In re- 
plevin, the avowant, though an actor, cannot 


have a rule to diſcontinuef; and where the. 


rule is obtained by unfair practice, the court 
will diſcharge it 5, 


NA 


* 4 Bur. 1927. Carth. 86. 

? 1 Salk. 178, * 1 Salk. 179. 

# x Str. 70, 116. Imp. K. B. 640, 1. 
I Salk. 178. 1 Str. 112 

dF. wid, . 4 Bur. 2502. 
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Ir nolle projegui. is an u acknowledgment or or 
agreement, by the plaintiff, that he will not 
further proſecute his ſuit, as to the whole or a 
part of the cauſe of action; or, where there 

are ſeveral defendants, againſt ſome or one of 
them >; and it is in nature of a retraxit „ ope- 
rating as a releaſe or perpetual bars . 


On a plea of coverture, &c. if the plaintiff 
cannot anſwer it, he may enter a nolle praſequi, 
as to the whole cauſe of action; but the defend- 
ant, in ſuch caſe, is entitled to coſts, under the 8 
Elix. c. 2. H 2 *. So if the defendant demur 
to one of ſeveral counts of a declaration, the 
plaintiff may enter a nolle prgſequi, as to that 
count which is demurred to, and proceed to 
trial upon the other counts; or if judgment 
be given for him on the demurrer, he may en- 
ter a nolle proſequi as to the iſſue, and proceed 
to a writ of inquiry on the demurrer v. But 
after a demurrer for misjoinder, the plaintiff 
cannot cure it, by entering a nolle prgſequi . 
And after demurter to a declaration, conſiſt. 


MER. Car, 239, 205, oe PM OOEe, - 


2 Roll. Abr. 100. * 2 Salk. 456. ä 
3. ® 1 Salk, 219. 2 Salk. 
j 8 Co. 58. Cro. Jac. 211, 456. 2 Str. $325 $74 
6. C. „ © Ow IOBEFY. 12d; 
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ing of two counts, againſt two defendants, be- 
cauſe one of them was not named in the laſt 
count, the plaintiff cannot enter a nolle proſe- 
qui on that count, and proceed on the other. 


If there be a demurrer to part, and an iſſue 
upon other part, and the plaintiff prevails on 
the demurrer, it was in one caſe holden, that 
without a nolle proſequi as to the iſſue, he can- 
not have a writ of inquiry on the demurrer ; 
becauſe on the trial of the iſſue, the ſame ju- 
ry will aſcertain the damages, for that part 
which is demurred to?, But, in a ſubſequent 
caſe ?, where the declaration conſiſted of four 
counts, to three of which there was a plea of 
non aſſumpſit, and a demurrer to the fourth; 
and after judgment on the demurrer, the 
plaintiff took out a writ of inquiry, and exe- 
cuted it; this was moved to be ſet aſide, there 
being no nolle proſequi on the roll; and it was 
inſiſted, that the plaintiff ought to take out a 
venire, as well to try the iſſue, as to inquire 
of the damages upon the demurrer : Sed per 
curiam, that is indeed the courſe, where the 
iſſues are carried down to trial, before the de- 
murrer is determined, and in that caſe the 


* 4 T. R. 360. 1 Str. 532. 8 Mod. 108. 
> 1 Salk. 219. 12 Mod. S. C. | 
558. S. C. : 
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jury give contingent damages; but here the 
demurrer being determined, and the plaintiff 
being able to recover all he goes for, upon 
that count, there is no reaſon why we ſhould 
force him to carry down the record to nt pri- 
us: and as to the want of a nolle proſequi upon 
the roll, he may ſupply that, when he comes 
to enter the final judgment; if not, you will 
have the advantage of it upon a writ of error, 
The judgment upon the inquiry muſt ſtand, 
In zreſpaſs, or other action for a wrong, 
againſt ſeveral] defendants, the plaintiff may, 
at any time before final judgment, enter a nolle 
proſequi as to one "defendant, and proceed 
againſt the others“: and ſo in afſumpſit, or 
other action upon contract, againſt ſeveral 
defendants, one of whom pleads bankruptcy, 
pr other matter in his perſonal diſcharge, the 
_ plaintiff may enter a olle proſegui as to him, 
and proceed againſt the other defendants *, 
But a zolle proſegui cannot be entered as to 
one defendant, after final judgment againſt 
the others:: and it ſeems that in aſſmpit, or 
other action upon contract, againſt ſeveral 
defendants, the plaintiff cannot enter a olle 


Hob. 50. Cro. Car. 239, 244, 5- 1 Wilſ. 306. 
243- 2 Rol. Abr. 100. 2 * 1 Will. 89. 
Salk. 435, 6, 7. 3 Salk, . Sal . 


proſequi 


4 


Ok quathing the Bill oz Writ, &c. 425 


proſequi as to one, unleſs it be for ſome mat- 
ter operating in his per/onal diſcharge, with- 
out releaſing the others”. In entering a nolle 
proſequi, the plaintiff need not be amerced 


ro falſo clamore : but it is ſufficient, that the 


defendant be put without day v. 

On a plea in abatement, if the plaintiff 
cannot deny the truth of the matter alledged, 
and it 1s ſufficient in law to quaſh the bill or 
writ, he may enter a cafſetur biila vel breve; 
or in other words, pray that the bill or writ 
may be quaſhed, to the intent that he may 
exhibit, or ſue out a better bill or writ, againſt 
the defendant: and upon ſuch entry, the de- 
fendant is not entitled to coſts. 

In an action againſt an executor or admi- 
niſtrator, if the defendant plead plene admini- 
| ftravit, and it cannot be proved that he has 
aſſets in hand, the plaintiff may confeſs the plea, 
and take judgment of afſets in futuro; which 
is an interlocutory or final judgment, accord- 
ing to the nature of the action; and if it be 
only interlocutory, there muſt be a writ of in- 
quiry to complete it. So in an action againſt 
an inſolvent debtor, or ſugitive, whoſe future 


effects remain liable to the payment of his 


debts, the plaintiff may take judgment for his 
demand, to be levied of thoſe effects“. 
l 89. * T. R. 80. 


Str. 574. a 
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A replication, denying the truch of the plea, 
is either in denial of the whole, or a part of 
it; and ſuch denial is either direct and im- 
mediate, or conſequential to, and preceded by 
an inducement: the latter mode of denial is 
called a traverſe. 

When the defendant”: s plea doth conſiſt 
merely of matter of fact, triable by the 
country, in excuſe or juſtification of the 
injury complained of, as where the defen- 
dant, in treſpaſs and aſſault, pleads /o a/- 

fault demeſne, or juſtifies in an action for words, 
there the plaintiff may reply generally, that 
the defendant committed the 'injury- of his 
own wrong, and without any ſuch cauſe as the 
defendant hath alledged; which puts the 
whole cauſe or matter of the plea in iſſue, 
and is called a replication de injurid ſud pro- 
prid, abſaue tali cauſds. But where the plea 
l conſiſts of matter of record, as well as matter 
of fact, or the defendant claims, in his own 
right.or as ſervant to another, any intereſt in 
the land, or any common or rent iſſuing out 
of the land, or a way or paſſage over it, 
there de injurid, & c. generally is not a good 
replication *; but the plaintiff mult either de- 
ny the matter of record, or traverſe the title 


* Crogaze'> Cale, 8 Co. 67. 
| ſpecial:y, 
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ſpecially, or admitting the matter of record or 
title, he muſt reply, that the defendant com- 
mitted the injury of his own wrong, and with- 
out the re/idue of the cauſe alledged by the de- 
fendant. So if the defendant, without claim - 
ing any intereſt in the land, juſtify under 
an authority derived immediately or mediately 
from the plaintiff, or by authority of law, de 
injurid, &c. generally is not a good replica- 
tion. | 
Where there is an expreſs affirmative and 
negative, or a full confeſſion and avoidance, 
atraverſe is unneceſſary and ſuperfluous. Bur 
where there are two affirmatives, or a confeſ- 
ſion and avoidance by argument only, it is 
neceſſary to add a traverſe. 


A traverſe is a denial of the whols; or moſt 
material point of the adverſary's pleading, or, 


if there are ſeyeral points equally material, of 


one of them; and it ſhould conſiſt of ſome 
matter of fact, triable by the country, either 
expreſsly alledged, or neceſſarily implied, 
Matter of inducement therefore, or convey- 
ance to the action, a mere ſuggeſtion, ſurmiſe 
or ſuppoſal, the time and place, or what is 
alledged under a ſcilicet, if immaterial, is 
not allowed to be traverſcd; nor matter 
of law, or mere legal inference; matter of in- 

tention, 
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42 Ok Craverles. 
tention, which is not triable, as the /czens in 
an action of deceit; matter of record, which 
is not triable by the country; or any other 
matter, which is not expreſsly alledged, or 
neceſſarily implied. But matter of induce- 
ment, &c. is traverfable, if material. 

Every traverſe ought to have a proper 
inducement; and if that be bad, the traverſe 
is inſufficient: But the inducement to a tra- 
verſe does not require much certainty, 
though the traverſe itſelf ſhould be certain, 
and neither too large nor too narrow, that is, 
it ſhould deny ſo much as is material, and no 
more. The proper words for beginning a 
traverſe, are abſgue bcc; but any words tanta- 
mount are ſufficient, as et non: And it 
ovght not to conclude to the country, un- 
leſs it compriſe the whole matter of the plea. 
There cannot be a traverſe after a traverſe, 
where the firſt was apt and material: But it 
is otherwiſe, where the firſt traverſe was not 
to the point of the action, or immaterial. 
And the king is allowed to take a traverſe 
after a traverſe, where his title appears by of- 
fice, or other matter of record, 

The want of a neceary traverſe, or a tra- 
verſe that is unneceſſary and ſuperflvous, is 
merely form, and aided alter verdict, on a ge- 

neral 


1 
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feral demurrer, or by pleading over. A tra- 


verſe improperly taken is alſo aided in like 
manner; as where it is without an inducement, 
or of an immaterial point, or one that is not 


the moſt material, or too large, or too nar- 


row, or after a former traverſe “. 


If the plaintiff cannot deny the truth of the 


plea, he may confeſs and avoid it, or conclude 


the defendant by matter of eſtoppel. Avoid- 


ance, we have ſeen *, is either by matter pre- 


cedent, which 1s called an avoidance 1n law, 
or by matter ſubſequent, which is called an 
avoidance in fact. And in general we may 
obſerve, that the qualities of a replication are 
fimilar to thoſe of a plea: like a plea, it 
ſhould anſwer the whole matter alledged, and 
be ſingle, certain, direct and poſitive, triable 
and capable of proof. The only additional 
quality, required in a replication, is that it be 
conſiſtent with, and do not depart from the 
declaration, 


Departure in pleading, is when a man quits 
or departs from the caſe or defence which he 
has firſt made, and has recouiſe to another; 
or, in other words, when the replication or 


7 For the above rules re- ſee Com. Dig. tit. Pleader, 
ſpecting traverſes, and the (G.) &:, 
caſes which illuſtrate them, * Die, ; 
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rejoinder contains matter, not purſuant to the 
declaration or plea, and which does not ſup- 
port and fortify it. Thus, if the declaration 
be founded on the common law, the plaintiff 
in his replication cannot maintain it by a ſpe- 
cial cuſtom, or act of parliament*. So in 
an action of debt, on an arbitration bond, if 
the defendant pleads no award made, and the 
plaintiff, in his replication, ſets out an award, 
and aſſigns a breach, the defendant cannot re- 
Join that the award was not tendered *, or is 
void , or that the defendant hath performed, 
or been ready to perform it. So in an ac- 
tion of debt on bond, conditioned for the per- 
formance of covenants, if the defendant pleads 
performance, and the plaintiff replies and aſ- 
ſigns a breach, the defendant cannot rejoin 
any matter in excuſe of performance f. But 
where the rejoinder diſcloſes new matter, in 
explanation or fortification of the bar, it is no 
departure*. Time and place, when materi- 
al, cannot be departed from; as, in an action 


Ca. Lit.304 4.2 WL. 3 Lew By, 125; 133. 

98. | 1 Will. 122. 
s. Lit: 204. . 1 ].?:0hH 3 Sid, 80. 

e Lev. 48 BY "Co. Lat. 304. 3. 2 Lev. 
© x Lev. 3009. 2 S und. 67. 1 Salk. 221, 2. 

8. C. * 2 Wil. gs. 


upon 
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upon a bond or promiſſory note", the plain- 
tiff in his replication cannot vary from the day 
laid in the declaration. So in an action for a 
local "treſpaſs, he cannot reply that it was 
committed at a different place. But when 
the time laid in the declaration is immaterial, 
there, if it become neceſſary by the defend- 
ant's plea; the plaintiff in his replication may 
depart from it; as in treſpaſs *, or trover', or 
upon a general indebitatus aſſumꝑſit n, where 
the time becomes material by the defendant's 
plea of a releaſe, tender, or the ſtatute of li- 
mitations, &c. So in actions for a tranſitory 
treſpaſs, where the defendant pleads a local 
juſtification, the plaintiff, in his replication, 9 
may vary from the place laid in the declara- — 
tion. The proper mode of taking advantage J ; 
of a departure, is by demurrer ; for if the de- Fi 
fendant, inſtead of demurring to, take iſſue 708 
upon a replication, containing a departure, l 
and it be ſound againſt him, the court will 1 
not arreſt the judgment“. | 


+ 95188 


— 


— 


— — 


a 1 Salk. 222. 3 Lev. 343. + Str. 22: 2 8 800. 
by Str, 22. dn. $06. * 1 Lev. 110: 1 Neb en 1. 
* Co. Lit: 282. a.-b. 1 $78; 10 Mod. 251. Fore. 99 
Salk. 222 2 Ld. Ray m. 1015. 375. 1 Baraardiſt. K. B. 54. 
Drs. Cat. 249, 333. i Rayin. 120: 
Salk. 22 2. * T. Raym. 86. 1. 
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But though a departure is not allowable, yet 


in many actions, and particularly in treſpaſs, 


the plaintiff, who has alledged in his declara- 
tion a general wrong, may in his replication, 
after an evaſive plea by the defendant, reduce 


that general wrong to a more particular cer- 
tainty, by aſſigning the injury afreſh, with all 


its ſpecific circumſtances, in ſuch manner, as 


clearly to aſcertain and identify it, conſiſtent- 


ly with his general complaint; which is called 
a new or novel athigniment ?, 


A new aſſignment is either as to tima, 


place, or other circumſtances, With reſpect 


to time, when the defendant juſtifies under a 
right of common, &c. at particular times, the 


plaintiff may new-aſſign the treſpaſs, at other 


times. So in an action of aſſault and battery, 
if the defendant plead /n aſſault demeſne, and 
there were in truth two aſſaults, one of which 
the defendant can juſtify, and the other not, 
the plaintiff may new-aſſign the ailault, for 
which he brought his action 4. But it ſeems 
that, without a new aſſignment, the plaintiff, 


on the general replication of de injurid ſud 
proprid abſque tali can/i, would be permitted 
to give evidence of the aſſault, for which be 


t 3 Blac. Com. 321. Raym. 1015. 


$6 Nod. 120. 2 LI. s 
. brought 


2 „ 2 9 þ 


Of New Aſſignments. 433 


brought his action, and the defendant muſt 
anſwer it *. 


With reſ} pect to the place, it is a a rule, that 
if the plaintiff in treſpaſs give it a name by 
his writ, the defendant cannot vary from that 
name: but if the writ be only in general, 
quare clauſum fregit, and the plaintiff give a 
name in his count, this ſhall not bind the de- 
ſendant, but he may give the plaintiff ano- 
ther name. And it is on all hands agreed, 
that where the writ and count are both gene- 
ral, the defendant may give the place a name 
in his plea', or he may plead liberum tene- 
mentum generally, without giving it a name 
But where the place is made material by he 
defendant's plea, he muſt ſhew it with cer- 
rainty ; as in treſpaſs for taking and carrying 
away the plaintiff's goods in D., the de- 


Cro. Car. 514,15. Ta- which muſt be of a battery 
nen quære; for in Bul. Ni. on the fame day mentioned. 
Pri. p. 17. it is ſaid, that the in the declaration, elſe it 
detendant, in ſuch caſe, may will be a departure. 
prove an aſſault, on any day Per Fairfar, Juſt. 22 
before the action brought; Ed. 4. 17. 2 Blac. Rep. 
and the plaintiff cannot give 1090. 
in evidence, a battery at Bro. Abr. tit. Tre/pa/5, 
another day, or at another pl. 277, 360, 366. 
time on the ſame day, with- v. Ad. pl. 163. 
ent a none aſlignment, I 
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ſendant pleaded that the locus in quo was his 
freehold, and that he took the goods damage 
feaſant, &c. the plaintiff demurred generally, 
and had judgment; for the action being tran- 
ſitory, there is no locus in quò ſuppoſed, D. 
being only alledged for a venue, therefore if 
the defendant will make the place materia), 

it muſt come on his part to ſhew the certain- 
ty of it v. 

If the 4 ſay, FIN the Jocus in quo 
is fix acres in D., which are his freehold, and 
the plaintiff ſay they are his freehold, and in 
truth the plaintiff and defendant have both fix 
acres there, it was in one caſe determined, 
that the defendant cannot give in evidence, 
that he committed the treſpaſs in his own 
ſoil, unleſs he gave a name certain to the fix 
acres ; for otherwite, it is ſaid, the plaintiff 
cannot make a new aſſignment”, But in a 
later caſe , it was determined, that in treſpaſs 
quare clauſum fregit in D., if the defendant 
plead /:52rim tenementum, without giving the 
cloſe a name, and iſſue be joined thereupon, 
it is ſufficient for the defendant to ſhew 4 
cloſe there that is his freehold ; and therefore, 


» 2 Salk. 453. 6 Mod. * 2 Salk, 453- 6 Med. 
117. $: C. 5 179. 8. C. 
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in that caſe, the better way is to make a neP 


aſſignment. 


As the plaintiff may new-aſſign the creſpaſs 
in a different cloſe, ſo he may new-aſſign it 
in another part of the ſame cloſe: In the lat- 
ter caſe, he ought to alledge, in what other 
part of the cloſe the defendant committed the 
treſpaſs, as in the $:uth or North part, fo that 


the difference may be plainly perceived . If 
the defendant juſtify under a right of way, the 


plaintiff may either deny the exiſtence of the 
right claimed by the defendant, or, admitting 


it, he may new-aſlign the treſpaſs extra viam ; 


or, if he be ſo diſpoſed, he may deny the 
right, as well as make a new aſſignment, by 
faying that he brought his action, not only 
for the treſpaſs attempted to be juſtified, de- 
nying the right ſet forth in the juſtification, 
but alſo for the other treſpaſs extra viam. 
And the plaintiff may make a new aſſignment, 
not only as to the time and place, but alſo as 
to the mode of commuting the treſpaſs; as for 
inſtance, i in anſwer to a plea of moderate cor- 
rection, the plaintiff, by way of new aſſign» 
ment, may ſay that the defendant beat him 
immoderately : So where the defendant juſti- 
fies under a right of commen of paſture or 


Bro. Abr. tit. Tre/da/*, pl. 203. 
Ff 3 turbary, 
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turbary, &c. the plaintiff may ſtate the treſ- 
paſs to have been committed, on other occa- 
ſions, and for other purpoſes, than thoſe men- 


| tioned | in the plea. 


A new aſſignment, being in nature of a 
new declaration, ſhould be equally certain; 


and the defendant may anſwer it in the ſame 


way, either by pleading the general iſſue of 


not guilty, or a ſpecial juſtification *. But, 


in anſwer to a new aſſignment at a different 
place, he cannot ſay that the places mention- 


ed in the plea and new-aſſignment are the 
ſame ; for by new-aſſigning, the plaintiff 


admits the truth of the plea, and is eſtopped 


from giving any evidence in the place ſtated 
therein, ſo that if the places are in truth the 


ſame, the defendant may take advantage of | 


it, on the general iſſue of not guilty, Nei- 
ther can the defendant juſtify at a different 
place, and traverſe the place mentioned i in 
* new aſſignment *. 


Where a replication denies the whole ſub- 


ſtarice of the defendant's-plea, there the plain- 
ir e to tender an ue, and conclude to 


" 


1 Yeo. Abr. tit, Trek Eliz. 355, 492, 3. 


| pl., 168, 359. . Bro. Abr. tit. Treſpaſi, 


II. pl. 3, 168. Cro. pl. 168. 
JJV. the 


and 
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the country ©; and it matters not whether the 
replication, in ſuch caſe, be with or without a 


traverſe, for where a traverſe compriſes the 
whole matter of the plea, the replication may 
ſtill conclude to the country“. But where a 
particular fact is ſelected and denied, the con- 
cluſion ſeems to depend on the form of the re- 
plication: If it be ſo framed, as ſimply to 
deny the fact, without any inducement or tra- 
verſe, it ought to conclude to the country ©; 
but the plaintiff is not always obliged to reply 
in that way, for in ſome caſes he is allowed, 


after a proper inducement, to traverſe the 


fact, with an ad/que hoc ©; and where a parti- 
cular fact is fo traverſed, the replication ſhould 
conclude to the court, with an averment and 
prayer of damages, or of the debt and da- 
mages 3. And it is an invariable rule, that 
wherever new matter is alledged in the repli- 


1 Bur. 316. 2 Bur. les, E. 23 Geo. III. 

1022. Doug. 94, 428. 2 /emb. contra. 

T. 3. Ven v. Alſten, cited in 
1 Salk. 4. 1 Bur. 320, 1. 2 Str. 871. 
2 T. R. 439. and the 2 Wilſ. 113. Barnes, 161. 

caſes there cited of BU v. S. C. Doug. 428. : 

Leake, T. 23 Geo. III. and Same cales. 1 Bur. 319. 

Slater v. Carne, H. 25 Geo. 2 T. R. 442, 3. 

III. accord. Mulliner v. | 
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cation, it ſhould be concluded with an aver- 
ment, in order to give the defendant an op- 
portunity of anſwering it*. A new aſſign- 
ment concludes, by averring that the treſpaſs 
newly aſſigned is another and different treſ- 
paſs, than that mentioned in the plea; where- 
fore, inaſmuch as the defendant hath not an- 
ſwered the treſpaſs newly. aſſigned, the plain- 
tiff prays judgment, and his damages, &c. 

In all cafes; where the plea was entered in 
the general iſſue book, or delivered to the 
plaintiff 's attorney, the replication ſhould be 
delivered to the defendant's attorney; but 

otherwiſe it ſhould be led, in the office of the 
_ clerk of the papers: and unleſs the replication 
eonclude to the country, it ſhould be ſigned 
by counſel. 


If the plaintiff reply, without Joining 
iſſue, the defendant may be called upon 
to rejein; or if there be a new aſſignment, 
he may be ruled to p/ead thereto, in like man- 
ner as to the original declaration. After 4 
rejoinder, if the parties are not yet at iſſue, 
the plaintiff muſt ſur-rejcin, the defendant re- 
but, and the plaintiff ſur-rebut, &c. till iſſue 
is joined. The rule for theſe purpoſes is 
given, in like manner as the rule to reply; 

"2 Will. 65. Dong. 58. 8 T. R. 576. 
- | h and 


and Stirrejoinder, 8c. 439 


and if the plaintiff do not reply, ſur-rejoin, 
or ſur-rebut, within the time limited by the 
rule, or order for further time, the defendant 
may ſign a judgment of on pros: And it is 
not neceſſary for him to demand a replication, 
&c. the ſervice of the copy of the rule being 
deemed a demand of itſelf The judgment. 
of non pros is a final judgment, and ſigned on 
a double half-crown ſtamp ; on which the de- 
fendant may tax his coſts, and take out exe- 
cutioni, If the defendant, on the other hand, 

neglect to rejoin or rebut, when called upon 


for that purpoſe, the plaintiff may ſtrike out 


the previous pleadings, and ſign judgment 
by default, as for want of a plea *. 


Imp. K. B. 471. 4 5 T.R, 157 
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Ot Demurrers, and Amendment. 


Demyrrer admits the facts, and re- 

fers the law ariſing thereon to the 
judgment of the court. And it is either to 
the whole or part of a declaration, or to the 
Plea, replication, &c. When there are ſeve- 
ral counts in a declaration, ſome of which 
are good in point of law, and the reſt bad, 
the defendant can only demur to the latter ; 
for if he were to demur generally, to the 
whole declaration, the court would give judg- 
ment againſt him*, But if a plea or repli- 
cation, which is entire, be bad in part, it is 
bad for the whole ©. 

Demurrers are general or ſpecial“: the 
former are to the /ub/tance, the latter to the 
form of pleading. Thus, if a defective title 
be alledged, ir is a fault in ſubſtance, for 
which the party may demur generally; but 


N d. N 1 LAG l 


* 


n 


Co. Lit. 71. b. 5 Mod. 2 Saund. 124. 1 Salk. . 


LIT. $12. 2 7; 40. 3 T. Bo 
> x Saund. 286. 2 Saund. 374. . 
380. 1 Wilſ. 248. nne 
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Ha title be defectively ſtated, it is obly a 
fault in form, which muſt be ſpecially aſſigu- 
£d for cauſe of demurrer, Of the ſame na- 
ture is duplicity : and it is not ſufficient to ſay 
that the pleading is double, or contains two 
matters, but the party demurring muſt ſpeci- 
ally ſhew, wherein the duplicity conſiſts a” 

At common Jaw there were ſpecial demur- 


rers, but they were never neceſſary except in 


caſes of duplicity, and therefore they were ſel- 
dom practiſed; for as the law was then taken 
to be, upon a ſpecial demurrer, the party 
could take advantage of no other defect in 
the pleadings, but of that which was ſpecially 
aſſigned for cauſe of his demurrer: But up- 
on a general demurrer, he might take advan- 
tage of all manner of defects, that of duplicity 
only excepted ; and there was no inconveni- 
_ ence in ſuch practice, for the pleadings being 
at bar vivd voce, and the exceptions taken 
ore tens, the cauſes of demurter were as well 
known won a general demurrer, as upon 3 
{ſpecial one. 

Afterwards, when the practice of plead - 
ing at bar was altered, this public inconveni- 
ence followed from the uſe of general 


JJ 1654 $17. 1 Hard. 167. 
Salk, 219, Caf, temp, 3 Salk. 122. 


þ demurrers, 


— — — * = 
. 


- beg AE 
© — : 
5 5 2 — — — — — 4 
DIRE aa nn rs. 2 8 N . — 5 8 g = 
2 EE A ts: ES St CREASED pre 5 — 
n — 2 es” 1, 8 8 m 2 "ny 8 
I rg ccc 4 CHIEN 2 2 ͤ ˙ A 


EEE En 


— — —— * 2 ——_ N nj * 0 — — 
22 — — — — a — = - 2 
— 2 =O" IC — — => . = I : — — —— — = — * 

OR EET, EE ND — 5 TY 


— — 
ICC — — 
— — 


_—_— vw 


— — es aff 
— 2 
— Rp SIR 


2 


= — 
— 
> >> Rhino ge = on ina 2 0 I TRIAL, 


—— 


4 


05 ee 
n Fe WI" 4 — 5 


+ EIB; 


i — * 


442 Ok Demurrers. 


demurrers, that the parties went on to argu- 
ment, without knowing what they were to 
argue; and this was the occaſion of making 
the ſtatute 27 Eli. c. 5. by which it is enacted, 
* that after demurrer joined, and entered in any 
* action or ſuit, in any court of record, the 
* judges ſhall proceed and give judgment, ac- 
* cording as the very right of the cauſe aud 
© matter in law ſhall appear to them, without 
« regarding any imperfeCtion, defect, or want 
* of form, in any writ, return, plaint, decla- 
© ration, or other pleading, proceſs, or courſe 
© of proceeding whatſoever, except thoſe 
tc only, which the party demurring ſhall ſpe- 
* cially and particularly ſet down and expreſs, 
* together with his demurrer.” This ſtatute, 
by making known the cauſes of demurrer, was 
ſo far reſtorative of the common laws; and 
as a general demurrer before, did confeſs all 
matters formally pleaded, ſo by this ſtatute, 
whenever the right ſufficiently appeared to 
the court, it confeſſed all matters, though 
pleaded informally”. But there were ſtill 
many defeRs and imperfections, which were 
not aided, as form, upon a general demurrer ; 
to remedy which, it was enacted, by the ſtatuce 
4 & 5 Ain. c. 16. © that no advantage or ex- 


3 Salk. 122. e 
; © ception 
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ec ception ſhall be taken of or for an immate- 
ce rial traverſe, the default of entering pledges 


ce upon any bill or declaration, che default of 


te alledging a profert in curid of any bond, 
ce bill, indenture, or other deed, mentioned 
te in the declaration or other pleading, or of 
« letters teſtamentary, or letters of admini- 
ce (tration; the omiſſion of vi et armis or contra 
ce pacem, the want of averment of hoc paratus 
ec oft verificare, or hoc paratus eſt veriſicare per 
« recerdum, or not alledging prout patet per 
ce recordum ; but the court ſhall give judg- 
© ment, according to the very right of the 
ce cauſe, without regarding any ſuch imper- 
ce fections, omiſſions, and defects, or any 
te Other matter of like nature, except the 
s {ame ſhall be ſpecially and particularly ſet 
« down, and ſhewn for cauſe of demurrer ; 
© notwithſtanding the ſame might have here- 
te tofore been taken to be matter of ſubltance, 
ce and not aided by the ſtatute of Queen 
« Elizabeth, fo as ſufficient: matter appear 
ce in the pleadings upon which the court 
© may give judgment, according to the very 
ce right of the cauſe.” Since the making of 


theſe ſtatutes, the party on a general demurrer, 


can only take advantage of defects in ſub- 
Nance; and therefore, if the defects be not 
1 Clearly 
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clearly of that nature, it is ſafeſt to derur 
fpecially, in which cafe he may not only take 
advantage of ſuch defects, but alſo of any 
others, that are ſpecially ſer down, 

All demurrers, whether general or ſpecial, 
muſt be ſigned by counſel ; and general de- 
murrers to the declaration are delivered, on 
treble penny ſtampt paper, to the plaintiff 's 
attorney ; but ſpecial demurrers, of general 
demurrers after ſpecial pleas, are filed in the 
office of the clerk of the papers, who makes 
copies of them. The defendant, we may re- 
member, cannot waive a general demurrer to 
the declaration; but a ſpecial one may be 
waived, after the book is made up, unleſs the 


defendant has been previouſly ruled, and 
elected to abide by it. 


When either party demurs, the other, in 
due time, joins in demurrer and proceeds to 
argument, amends, diſcontinues, or enters a 
nolle proſequi . 

Amendments are either at common law 
or by ſtatute *. At common law there was 
very little room for amendments; for, ac- 


Co. Lit. 72. a. R. N. * 1 Str. 7 
1654. Q 17. 
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cording to Britton, the judges were to record 


the parols, or pleadings, deduced before them 


in judgment ; but they were not to eraze 
their records, nor amend them, nor record 
againſt their inrolment!, &c. All miſtakes 
however were amendable, at common law, 
during the ſame term ® ; and afterwards, an 
amendment was in ſame inſtances permitted, 
as in the recital of a writ, or entry of an 
eſſoign, or continuances *, &c. So at com- 


mon law, when the pleadings were ore tenus 


at the bar of the court, if any error was per- 
ceived in them, it was preſently amended e. 
Afterwards, when the pleadings came to be 
in paper, it was thought but reaſonable, that 
the parties ſhould have the like indulgence?. 
And hence it is now ſettled ?, that whilſt the 
pleadings are in paper, and before they are 
entered on record, the court on motion, or a 
judge at chambers, will amend the de- 
claratien *, plea*, replication *, &c. in form 
or in ſubſtance, on proper and equitable 
terms. | 


! 4 Inſt. 255. Gilb. C. P. 114, 15. 


| 107. 2 1 Salk. 47. 3 Salk. 31. 
= Gilb. C. P. 108. . 
* 74. 108, 9. * Id. 229. 


* 10 Mod. 88. 1 Str. 1. . 70. 
P 2 Salk. 520, Gilb. C., P. 
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The declaration may be amended, by altef- 
ing the venue, &c. and it may be ſo amend- 
ed, even after a plea in abatement !, or of nul 
tiel record”. But after plea pleaded, or after 


the end of the ſecond term, from the return 


of the writ, the plaintiff is not allowed to add 
a new count to his declaration, under pre- 
tence of amending it?: And a new right of 
action is Conſidered, in this reſpect, as a new 
count . Yet where the plaintiffs declared as 
executors, on a promiſe to their teſtator, and 
iſſue was joined on a plea of the ſtatute of li- 
mitations; the court, after two terms, per- 
mitted the plaintiffs to amend, by laying the 
promiſe to have been made to themſelves . 
But the amendment in this caſe was under 


particular circumſtances; and if it had not 
been allowed, the action would have been 


u 2 Barnardiſt. K. B. 15 3. Salk. 52. 6 Mod, 263, 310. 
2Str. 1162. 1202. 1 Will, S. C. feb. contra. 
17 3. Say. Rep. 150, 294. R. M. 10 Geo. II. (3.) 
y x Salk. 50. 1 Ld. Raym. 1 Wilf. 149. Say. Rep. 97, 


e. r Str. x2, 2 Str. 151, . 


739. 2 Ld, Raym. 1472. ” 1 Will. 149. Say. Rep. 

S. C. Caf. temp. Hudw. 234. 

43. but ſee 1 Salk. 50. 2 990. Fi:zgib. 

Ld. Raym. 259. S. C. Ia. 193. 1 Barnardiſt. K. B. 

1307. contra. $05, ie. 
w 1 Wiiſ. 87. but fee 1 


loſt, 
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loft, by the running of the ſtatute of limi- 
tations. | | 

Before plea, there are no coſts payable up- 
on amending the declaration, except the coſts 
of the application; and the declaration may be 
amended, in matter of fcr, after the gene- 
ral iſſue pleaded, and before entry, without 
paying coſts or giving an 1mparlance *: but 
if the amendment be in matter of /uZ/?ance, 
or after the general iſſue is entered ©, or à 
ſpecial plea pleaded , the plaintiff muſt pay 
coſts or give an 1mparlance, at the election of 
the defendant, On amending the declara- 
tion, after plea pleaded, the defendant is at 
liberty to plead de novo, and has two days al- 


lowed him for that purpoſe, after the amend- 


ment made, and payment of coſtse; and if a 
ruie to plead be entered, the ſame term the 


y 


amendment is made, though before ſuch 
amendment, it is ſufficient; otherwiſe a new 
rule to plead muſt be entered“. 

The reaſon of not permitting a new count 


"a 


to be added, or right of action alledged, after 


* 1 Will. 149, Say. Rep. 1d.Sty, P. R. 20. 2 Str. 
2.354 05 | 70. 
K. NM. 10 Geo. II. 42 Str. $50. Lofft, 155 
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the end of the ſecond term, is that the plain- 
tiff is obliged to declare within two terms; 
and a new count, or right of action, is conſi— 
dered as a new declaration f, Bur this reaſon 
is not applicable to pleas, or replications, &c. 
which may be amended at any time, fo long 
as they are in paper. Thus, where the de- 
fendant in 2reſpaſs pleaded two pleas, in Hilary 
term; and in Trinity term, after iſſue joined, 
obtained a rule to ſhew cauſe, why he ſhould 
not have leave to amend his two pleas, and to 
add a third plea; the rule was made abſolute, 
upon payment of cofts*. In like manner, 
the plaintiff has been allowed to amend, by 
withdrawing his replication, and replying de 
novo, after a lapſe of many terms*. And in 
one caſe, the plaintiff had leave to amend his 
replication, where iſſue had been joined upon 
it, and the cauſe entered at the aſſizes, and 
made a remane! for defect of jurors. 


But where to a plea of ſpecialties out- 
ſtanding, in an action en ſimple contract 
againſt an executrix, the plaintiffs replied 
aſſets ultra, which was found for them, but 
the verdict ſet aſide, the court refuſed to give 
them leave to alter their replication, an- 


Fo Will. 223. 756. 
* Id. ibid. | Say. Rep. 285. 


Rep. 172. 2 Bur. 


re ply 
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reply fraud *; for beſides that there had been 
a trial, it might have been dangerous to per- 
mit the alteration; becauſe the defendant, on 
the former iſſue, might have paid away aſſets, 
as knowing the replication could not affect 


her. So where the plaintiff had been non- 


ſuited, upon a general replication, * that the 
cauſe of action aroſe within fix years,” the 
court refuſed to ſet aſide the non-ſuir, and to 
give the plaintiff leave to reply de novo, 
«that the writ of J/a/izat iſſued within the ſix 


1 3» 


years. 
After a deimurrer, the court would not for- 
merly permit an amendment to be made, 
without the conſent of the adverſe party u. 
But of late years, the court have not uſed 
the ſame ſtrictneſs as formerly, with regard to 
amendments " ; and it is much better for the 
parties, that they ſhould not. Hence it is 
now ſettled, that after a demurrer, or joinder 
in demurrer, either party is at liberty to 
amend, as a matter of courſe, whilſt the 
proceedings are in paper: Indeed the very 
intent of requiring miſtakes, in point of form, 


„ Id. Raym. 679. 8. P. 
„ * 2 Bur. 750, | 
= Ld. Raym. 310. vl. * 2 Salk. 520. Gil CF: 
(58. 1 Salk, 50. 8. C. 1 114, 15. 
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to be ſhewn for cauſe of demurrer, was to 
give the party an opportunity of amending v. 
And even where the proceedings, are entered 
on record 9, and the demurrer has been ar- 
pued ©, the court will give leave to amend, 
where the juſtice of the caſe requires it, and 
there is any thing to amend by, The court 
however will always take care, that if one 
party obtain leave to amend, the other party 


ſhall not be prejudiced nor delayed thereby *, 

Upon ſimilar grounds, the court will fe ſome- 
times give a party leave to <wizparaty his de- 
murrer, after it has been argu = and to plead 
or reply de uc vo, in order to let in a trial of 
the merits t.. Thus, after a demurrer to the 
defendant's plea had been argued, and the 
matter ſtood over for the judgment of th 

ourt, a rule was made to ſhew cauſe, why 
5 plaintiff ſnould not have leave to with- 
draw his demurrer, and reply to the plea; 
which rule, no cauſe being ſhewn, was after. 
wards made abiulute 

> 2 Str. $46, Hardw. 42. 8. C. 1 Bur. 7-1, 


4 Id. ibid. i Barnardiſt. 2. Doug. 330. Barnes, 9. 
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But this is altogether diſcretionary in the 
court. There where, to an action of 
debt upon a 2 bail bond, the defendan t pleaded 
there was no bill of Midadleſev, and the p! 
tiff demurred, the court, after datos ing their 
opinion in favor of the defendant, refuſed to : 
give the plaintiff leave to withdraw his 15 
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murrer, and amend *: And by Fri ht, 
It is not uſaal to amend, after a demurre | 
has been argued, and the opinion of the court WW 
is known: and it is certainly IMproper to | 
give leave in the preſent caſe, it being an 1 
action agafnſt bail, whom the court is always | 
inclined to favor. So where t : 
rejoined to ſeveral replications in treſpa! 
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dict has been found, on the iſſues in fact, and 
contingent damages aſſeſſed; of which there 


never was an inſtance. And we do not knoẽ- 


where it would end; nor how the cauſe could 
be again carried down to trial. The court 
cannot help- ſeeing that this is upon record : 
here are verdicts, and contingent damages 
found, The caſes of amendment cited are 
where the whole is ſuppoſed to be in paper ; 
or elſe the court could not have done it. We 
have no authority to do this, after 'tis plainly 
upon record. 

Whilſt the proceedings are in paper, the 
amendment is at common law; and not 
within any of the ſtatutes of amendments, 
which extend only to proceedings of record v. 
And there 1s no difference, as to the doctrine 
of amending at common law, between civil 
and criminal cafes * ; nor between penal and 
other actions. Thus, in a qui tam action 
for uſury, the plaintiff was permitted to 


amend his declaration, by altering the date 


of the note, after iſſue joined and entered on 
the roll, and after many terms had elapſed, 
ſince the commencement of the action“. 


Y 1 Salk. 47. 3 Salk. 31. J £37. 2Str. 1227. 
1 Salk. 4.2 Ld. Raym. 1 Wall: 256. 1 Bur. 402. 
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And a ſimilar amendment was permitted, in 
a ſubſequent caſe, after the record had been 
made up for trial, and withdrawn, upon dil- 
covery of the miſtake ©. Bur in a ſtill later 
caſe, where a qui tam action for uſury had 
been depending four years, the court in their 
diſc: etion would not allow amendments to be 
made in the declaration, though the pleadings 
were ſtill in paper “. 

When the proceedings are entered on re- 
cord, the court will amend no farther than is 
allowable by the ſtatutes of amendments ©, 
By the firſt of theſe ſtatutes, (14 Ed. III. c. 6.) 
the juſtices are impowered, on the challenge 
of the party, to amend the proceſs, where the 
clerk has made a miſtake, in writing a letter 
or ſyllable too much or too little. The 
judges conſtrued this ſtatute to favourably for 
ſuitors, that they extended it to a Word. 
And by the 9 Hen. V. ſtat. 1. c. 4. it is declar- 
ed, that they ſhall have the ſame power, as 
well er as before judgment, as long as the 
record and proceſs is before them. This 
ſtatute is confirmed by 4 Hen. VI. c. 3. with 
2 proviſo, that it ſhall not extend to proceſs of 


Bur 2833, 4. Gd G. 5 
"2 I. 8.707. ”$-Coc: 197.2: 
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outlawry, &c. By the 8 Hen. VI. c. 12. the 
juſtices are farther impowered to examine 
and amend, what they ſhall think, in their 
diſcretion, to be the miſpriſion of their clerks, 
in any record, proceſs, word, plea, warrant of 
attorney, writ, panel, or return: and by the 
8 Len. VI. c. 15. they may amend the miſ— 
priſions of their clerks, and other officers, as 
ſherifFs, coroners, &c. in any record, proceſs, 
or return before them, by error or otherwiſe, 
in writing a letter or ſyllable too much or 
too little. Theſe are, properly ſpeaking, the 
only ſtatutes uf ammamcnt!s® ; and they do not 
extend to criminal caſes, or penal actions h. 

In order to amend upon theſe ſtatutes, it is 
a general rule, that there muſt be ſomething 
to airenu by. It has however been deter- 
min: d, in compliance with this rule, that the 
orig nal wiit', or bill k, is amendable by the 
inſtructions given to the officer ; the declara- 


tion by the bill ! ; the pleadings, ſubſequent to 


we Salk. ct. The reſt, % 6. 8. 
beginning with the 2:2 Hen. Barnes, 10, 16, 22. 
W888. arc ſtaute o hun 11, 10, 24, 
7 7 als, | 20. 

*14. 2 Ed. Raym, 1307. >. Of Str. 954. 
116. 1181 1127 

N 


151. 1 Ld; Raym. 


the declaration, by the paper book ®, or dr aft 
under counſel's hand; the 274 privs roll by 
the plea roll“; the verdict, whether general 
or ſpecial, by the plea roll”, memory“ or 
notes of the judge, or notes of the aflociate 
or clerk of affize*; and if ſpecial, by the 
notes of counfel*, or even by an affidavit of 
what was proved upon the trial“; the judg- 
ment by the verdi&”; and the writ of execu- 
tion by the judgment ”, 


= To. t6r. b. Palm; 2 
404, 5 Latch, 58, 86. 33. 8 C. Doug 376, 673; 
S. C. n. Car. 144. 1 Salk. 72%, 745. ! 
50, 88. 2 Ld. Ray m. 895. Barnes, 478. 
8. E. 

« Cre Els, 
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SI Salk. 48. 110. CFO. 
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The amendment may be made in any ſtage 
of the proceedings; and thuſe things which 
are amendable before error brought, are 
amendable afterwards, fo long as diminurion 
may be alledged, and a ceritorart awarded. 
After error brought in this court, on a j1dg- 
ment of the Common Pleas, the amendment 
may be made here, or in the court below 7 
If it be made in the court below, a certiorart 
may be had, on alledging diminution, to 
bring up the record in its amiable ſtare; or, 
if the clerk of the treaſury of the Common 
Pleas attend with the record here, this court 
on motion will order the tranſcript to be 
amended by ic*. And this way of amending 
the tranſcript here, by the record there, is the 
courſe of the court, to fave a certicrari; for it 
the record be right below, upon on 
alledged, the party may have a cer /crari of 
common right, for bripging it up“. After 
error brought in the Exchequer Chamber, 
upon a judgment of this court, it is neceſſary 
to make the amendment here; as this differs 


J ]ùV]0 - a. 2 Rob Rep- 472. 
©. 2 1. R349, 749; and " For. Fo2. - Hardr. 
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from the caſe of a writ of error from the 
Common Pleas, becauſe that court is ſup- 
poſed to ſend up the very record, but this 
court ſends only a tranſcript, When the 
record in ſuch caſe is amended, it is either 
certified into the Exchequer Chamber, upon 
diminution alledged ©; or upon carrying it 
there, by the clerk of the treaſury of this 
court, the Juſtices and Barons will order the 
tranſcript to be amended e; or the tranſcript 
may be brought back, and amended in this 
court, by the original record f. If there be 
any miſtake in the tranſcript, by the negli- 
gence of the clerk, the court above, on carry- 
ing up the record, will order the tranſcript to 
be amended by it?“: and though, after a writ 
of error, it is not uſual to ſuffer an amend- 
ment of the record of an inferior court _ 
yet where there is a miſtake in the tran- 
ſcripr, the court above will order it to be 
rectified i. : 

On an amendment after error brought, it 
was not formerly uſual to aliow the plaintifF 
his coſts of the writ of error * ; but it is now 


* Str 837. Hardr. 5o5ʒ. 

| Cro. Jac. 429, 628. 2 Hh 1 Rol. Abr. 209, IO. 
Rob NP i. 1 Wil. 337. Say. Rep. 

1 Rol. Abr. 209. 59. 8. C. 

r. £37. 3 Mod. 113 
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ſertled, that they ſhall be allowed him 5 9995 


vided the amendment be made after final ju 8 
ment, and the pl laigtiff, alter notice ot the 
amendment, do no t proceed further: ; but if 
the amendment be made before ney judg- 
ment“, or the plaintiſf preceed after notice 
thereof, he ſhall not be allowed his 6 
And where amenditients are made, upon a 
virit of error, after verdict, &c. by virtue 
oi the ſtatutes of Jeofails, no coſts are given; 
for the conſtruction of thoſe ſtatutes has been, 
to give judgment for the pa: 85 upon the writ 
of error, as if the amendments had been 
made 


2 N Iſue 13 Tone 0 0 be a ſing 81e, CCi'- 
A tain and material point, iſſuing out of 
the allecations or pleadings of the plaintiff 


and defendant a; but it more commonly ſig- 
nifies, the entry of the allegations or pleadings 
themicives: and it is either in law, upon a 
demurrer; or in ſact, which is triable by the 
court, upon aul tie record, or by a jury, up- 
on pleadings concluding to the country. Two 
or more of theſe iſſues are ſometimes joined in 


* 


: EC 5 
the ſame cauſe; as where the defendant de- 


murs and pleads to different counts of a decla- 


ration, or Me plaintiſf demurs and replies to 
differen EP eas, or where, in an action 2cainit 


} 


ſeveral defend ints; = appear and plead by 


different attornics 
„VVV 3 
The iſſne. {ould in all cafes be made up of 
2 err 1 Er 5 OI : 1 

the term in Which it is joined; 1 as depen- 

dent Ou 1 Le 5 It 15 7 & 02 77 OT Pee -1al. 

In every action, wherein the detendant pleads 
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declaration; in debt, where he pleads a ſpecial 
non eſt factum, comperuit ad diem to a bail 
bond, or nul tic] record to an action on a judg- 
ment or recognizance; in covenant, where 
his plea concludes to the country; and in 
treſpaſs, where he pleads fon aſſault demeſne, 
liberum tenementum, or not guilty to a new aſ— 
ſignment; the iſſue is made up, on treble 
penny ſtamped paper, by the plaintiff 's at- 
torney ; who likewiſe makes up all iſſues and 
demurrers upon writs of error, /cire facias, 
and audita querela, and repleaders, or other 
matters formerly entered of record. | 

In all other caſes, both by bill and orig1- 
nal, the iſſue, or, as it is commonly termed, 


the paper-book, or, upon an iſſue in law, the 


demurrer-book, is made up by the clerk of 
the papers©; who charges the plaintifi 's at- 
torney eizht-pence per ſheet for the whole 
book, and feur-pence per ſheet for all the 
pleadings ſubſequent to the declaration, 
(which the plaintiff's attorney furniſhes him 


with a copy of,) beſides ſtamps. 


Formerly, when the plaintiff in his replica- 
tion concluded to the country, or demurred, 


the iſſue could not have been made up, till a 


» R. 3 12 W. III. a. 2 Str. 1266. 
< Say. Rep. 97. but ſee 
: four- 
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| four-day rule had been given and expired, to 
rejoin or join in demurrer; but the practice 
in that reſpect is now altered, it being a rule, 
that in all ſpecial pleadings, where the plain- 
tiff takes iſſue upon the defendant's pleading, 
or traverſes, the ſame, or demurs, ſo as the 
defendant is not let in to alledge any new 
matter, the plain: may make up the paper- 
book, without giving a rule to rejoin ©: but 
otherwiſe a rule mutt be given for that pur- 
poſe, ualeſs the defendant be bound, by a 
judge's order, to rejoin gratis. 
The ifTue contains an entry or tranſcript of 
the declaration, and other ſubſequent plead- 
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ings; and in actions by bill, is prefaced with 0 
a memorandum, ſtating the exhibiting of the 1 
1 
wy 


bill, and that there are pledges for the pro- 
ſecution of it, The reaſon for a hemorandum | 


is, that proceedings by bill were formerly | 


conſidered as the bye buſineſs of the court © : | 
and it varics in four caſes; firſt, when the 


iſſue is of the ſame term, in which the cauſe j 
of action accrued; ſecondly, when it is of a 1 
term ſubſequent to the cauſe of action, but of Il 
the ſame term with the declaration; thirdly, if 
when it is of a term ſubſequent to the decla- 1 
ration, and within four terms after; fourthly, I 
R 1 18. H. a. „Bub C 4 : 

| when ll 
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when it is more than four terms after the de- 


claration. In the firſt caſe, the ²umorandun 


1s ſpecial, ſtating the bill to have been exhi- 


bited on .a particular day in term, after the 
cauſe of action accrued: In the ſecond caſe, 
it ſtates the bill to have been exhibited on the 
firſt day of the term, in which the declaration 
was delivered: In the third and fourth caſes, 


it purſves the fact, but with this difference, 


that in the third caſe, the term of exhibiting 
the bill is referred to as Jaſt paſt, and in the 
fourth, as in a certain year of the king's 
reign. 

The bill or declaration then follows, and 
afterwards, if the plea be of a term ſubſequent 
to the declaration, the iſſue by Bil contains 
the entry of an imparlance : But in actions 
by original, the iſſue begins with the declara- 


tion, without a memorandum, and no impar- 


lance 1s neceſiary. An imparlance, we have 
ſeen, is general or ſpecial. Where a ſpecial 
imparlance is neceſſary, to enable the de- 


fendant to plead any particular plea, it muſt 


de entered in the iſſue; but otherwiſe the 
entry of a general imparlance 1s ſufficient : 
and it is not neceſſary to enter more than one 
imparlance, though ſeveral terms have inter- 
vened between the declaration and the plea. 

Wannen 


enterfng the Tue. 69 


When the replication is of a term ſubſequent 
to the plea, it is uſual for the clerk of the 
papers to inſert continuances in the paper 
book ; but this does not ew to be ne- 
ceſſary f. 

The pleadings are next copied, in their 
proper order, beginning each with a new 
line; and under them, the clerk of the pa- 
pers is directed to write the names of the 
counſel by whom they are ſigned, as well on 
the part of the plaintiff, as of the defendant ®. 
Formerly, if there was a plea in abatement, 
upon which a reſpondeas ouſter was awarded, 
and afterwards the defendant had pleaded in 


chief, it was neceſſary to enter the plea in 


abatement, and judgment of. re/pondeas gufter, 
in making up the iſſue, as well as the plea in 
chief ®; and where they were entered in the 
plea-roll, but omitted in the record of Mi 
Prius, the court on that ground arreſted the 
judgment, the record of N;f Prius not ap- 
pearing to be in the ſame cauſe *,. Afterwards, 
a rule was made, that, for the ſuture, a copy 
of the plea in chief only ſhovld be delivered 
and paid for); and agreeably thereto, where the 


5 447. 5 Mod. 399. 12 Mod. 
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plea in abatement, and judgment of reſpondeas 
outer, were omitted in the plea-rol], the court 
held the omiſſion to be immaterial; particu- 
larly, as the defendant had accepted and paid 
for the iſſue *. | 
On an iſſue in law, the demurrer-book 
concludes thus: © But becauſe the court of 
ce our lord the king now here is not yet ad- 
c viſed, what judgment to give of and upon 
« the premiſſes, a day is given to the parties 
ee aforeſaid, befere our ſaid lord the king at 
« Weſtminſter, or (by original) where/cever, 
« Sc. on (the day appointed for argument, ) 
ce to hear judgment thereon, for that the court 
ce of our ſaid lord the king now here is not 
ce yet adviſed thereof, Sc. which is called 
a a continuance by curia adviſari vult. An iſſue 
in fact, triable by the record, concludes by 
giving the party averring, a day to produce it; 
or if triable by the country, it is concluded 
with the award of the venire factas, or proceſs 
to bring in the jury, as follows: © Therefore 
e Jet a jury thereupen come before our lord 
« the king at Weſtminſter, or (by original) 
te whereſoever, &c. en (the return of the 
ce writ, twelve, Ec. by whom, Sc. and who 
ce neither, Sc. to recognize, &c, becauſe as 


* 3 Bur. 1682. 
es well, 
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& well, Sc. The ſame day is given to the 
« parties aforeſaid at the ſame place.” 


It was ſettled in Sir Peter Delm?'s caſe ®, 
and has ever ſince been the practice of the 
court, that if either party would ſuggeſt 
any ſpecial matter, about awarding the venire 
out of the common courſe, he ſhould give a 
copy of it to the adverſe party, and allow 
him a reaſonable time to conſider it, before a 
nient dedire is entered”, When a fair and 
impartial, or at leaſt a ſatisfactory trial can- 
not be had, in the county where the action is 
laid, the court muſt be moved, on an af- 
fidavit of the circumſtances, for leave to enter 
a ſuggeſtion on the roll, with a nient dedire, 
in order to have the trial in an adjoining 
county : And as the ſuggeſtion in ſuch caſe 
is not traverſable, the court will ſee that it is 
neceſſary, before they give leave to enter ite. 
Where there are ſeveral plaintiffs or defend- 
ants in a perſonal action, and one of them 
dies before iſſue joined, his death ſhould be 
ſuggeſted, in making up the iſſue ; bur other- 

For the explanation of nature and effect of a neat 
theſe el ceteras,ſee the writ of dediye, ſee 1 Sir. 183. 
venire facias, poſt, chap. 35. * 3 Bur. 1334. LE 


= 20 Mod. 198. Man:ficld and the court, E. 
* 1 Str. 235. and for the 20 Geo. III. 
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wiſe it need not be ſuggeſted, till the plea- 
roll is made up“. 


The general iſſue being made up, 18 deli- 
vered to the defendant's attorney or agent, 
who is charged for the ſame, at the rate of 
four-pence per ſheet copy-ways, and alſo for 
the ſtamps : And if he do not pay the iſſue 
money, within 24 hours after the iſſue is de- 
livered a, the plaintiff's attorney may ſign 
judgment, as if there had been no plea or de- 
murrer". If there are ſeveral defendants, 
who appear by different attorneys, a copy of 
the iſſue ſhould be delivered to each of 
them. | | 


The paper-book being made up, is alſo de- 
livered to the defendant's attorney, with a 
conditional rule in the margin, given by the 
clerk of the papers, intimating, that unleſs the 
defendant receive the paper-book, and return 
it, by a particular day, to be inrolled, a writ of 
inquiry will iſſue, or rule for judgment be en- 


tered, Ifa paper-book be made up and deliver- 


ed in term time, or within four days excluſive 


after term, with a rule given thereon, by the 


” Bur. 363. . 7 
Say. Rep. 19. Wenham Mod. 51. 


v. {rifiram, II. 21 Geo. III. 
cler k 
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clerk of the papers, for bringing the ſame to 
be inrolled, and the defendant's attorney doth 
not, within four days after the delivery there- 
of, bring it back, and join with the plaintiff in 
the ſpecial iſſue or demurrer, or waive his 
ſpecial plea and give the general iſſue, or de- 
murrer to any ſpecial iſſue tendered, and pay 
for entering the pleadings on his part, judg- 
ment may be entered and ſigned, as if no plea 
had been pleaded. But where a plea is not 
put in in time, ſo that a paper- book may be 
made up and delivered in term, or within 
four days after, yet if it be made up and deli- 
vered within gt days after the term, the 
defendant's attorney is obliged to take it, 
and return it again in vt days after the 
delivery, or judgment may be ſigned *, 

If a plea be pleaded in term, or in time af- 
ter term, and the paper-book is not made 
up and delivered within eight days excluſive 
after term, if it be an iſſue to be tried in Lon- 
don or Middleſex, or a demurrer, the other 
party is not bound to deliver back the book, 
till within the fiſt fuzr days of the next 
term; but if it be an iſſue to be tried at the 
2yizes, the defendavt's attorney ſhould deliver 
back the book within four days, after the de- 
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livery thereof, and pay for entering his part, 
and join in the ſpecial iſſue, or give the ge- 
neral iſſue, and take notice of trial; or elſe the 
plaintiff's attorney may ſign judgment by de- 
fault, as if the defendant had not pleaded '. 
And the plaintiff does not waive his right of 
ſigning judgment, for not paying the iſſue 
money, by giving notice of trial, after de- 
manding its. If the paper-book be of an 
iſſue in ac, the four days for keeping it are 
reckoned exc/uſive; if of a demurrer or 
iſſue in lat, they are incluſve v. And when 
a paper- book is not returned within the four 
days, the plaintiff's attorney may afterwards 
refuſe to accept it, and ſign judgment ” ; but 
Judgment cannot be ſigned after the paper- 
book is accepted, though it be not returned 
in due time. ; | 
Within the time limited for that purpoſe; the 
defendant's attorney or agent either returns 
the paper-book, or not; and if returned, he 
either returns it, in the ſtate it was delivered 
to him; or, if he has not been ruled to abide by 
his plea, he may waive the ſpecial pleadings, 
and give the general iſſue; or, if the ſmilitcr 


wen . X. 
XN. 400 19% but Dong. 57. 
R. T. 1 Geo. II. (al. T. R. 16. /emb. contra, 

but ſee Imp. K. B. 294. . 
5 | fo 
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to the replication has been added by the plain- 
tiff, he may ſtrike it out and demur. In the 
latter caſe, the plaintiff having joined in de- 
murrer, a demurrer-book is made up by the 
clerk of the papers, and delivered over to the 
defendant's attorney; who mult return it in 
twenty-four hours, unleſs the demurrer be 
ſpecial, and the defendant has not been ruled 
to abide by his plea, in which caſe he may ſtill 
waive his ſpecial plea and demurrer, and give 
the general iſſue. : 

On returning the paper-book, if returned 
as delivered, or otherwiſe on returning the 
demurrer-book, the defendant's attorney or 
agent muſt in general pay egh7-pence per 
ſheet for his own pleadings, and four-pence 
per ſheet for thoſe of the plaintiff, unleſs pre- 
viouſly paid for; and in a qui tam action, he 
pays double. If the paper-book be returned 
with the general iſſue, the ſpecial pleadings 
are not paid for; but the plaintiff 's attorney 
makes up and delivers the iſſue afreſh, in the 
common form. A plaintiff, ſuing in forma 
pauperis, is not entitled to the iſſue money *; 
and an attorney, or priſoner, 1s excuſed from 
the payment of it“. In a qui tam action, if 
the court ſee reaſon to ſuſpect, that it is pro- 
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ſecuted merely for the iſſue money, they will 
permit it to be paid into court, on motion, to 
abide the event of the ſuit*. Formerly, it 
ſeems, the defendant's attorney or agent muſt 
have paid for the iſſue or paper-book, what- 
ever was demanded for it*; but it is now 
deemed ſufficient, if he be ready to Pay and 
tender what is really due. 


By accepting and paying for the iſſue, or 
returning the paper-book, the defendant's at- 
torney admits it to be properly made up“: 
And therefore if there be any variance there- 
in from the pleadings delivered, or other ir- 
regularity in making it up, the defendant's 
attorney or agent, inſtead of accepting and 
Paying for it, ſhould take out a judge's fum- 
mons, and obtain an order for ſetting it right, 
as he cannot otherwiſe take advantage of the 
irregularity, on a motion 1n arreſt of judg- 
ment, or for a new trial. 


When the iſſue is accepted and paid for, or 
the paper- book returned, the plaintiff ſhould 
enter it on record, and proceed to argument, 
if an iſſue in law, or to trial, if an iſſue in fact. 
And if he neglect to do lo, the Kum may 


2 Þ © = 7 a 6 oy * 
. . b 2 — 2 Str. 1 [ 2 I 3 429 — Say 3 
» «7 * 


3 Bur. 1082. 
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compel him, by obtaining a rule from the 
maſter, on the back of the iſſue, entering it 
with the clerk of the rules, and ſerving a co- 
py on the plaintiff's attorney ©. But the de- 
fendant cannot give a rule to reply, and enter 
the iſſue, in the ſame term: and if the action 
be laid in London or Midaleſex, the defendant 
ought not to give a rule for the plaintiff to 
enter his iſſue, the fame term it is join- 
ed, unleſs notice of trial has been given: 
and in a country cauſe, the plaintiff is no ways 
bound to enter his iſſue, the lame term. 


The plaintiff being ruled to enter the iſſue, 
muſt enter it, if in London or Middleſex, and 
bring the record into the office, within ſour 
days after notice of the rule: if in the coun- 
try, before the coulinuancè- day of that term: 
otherwiſe, a non pros may be ſigned, and the 
defendant ſhall have his coſts ©. But a judg- 
ment of non pros cannot be regularly ſigned, 
after the iſſue is entered, though it be not en- 
tered within the time allowed by the rule. 


In order to enter the iſſue, 2 70// mult be 
obtained, of the term it is joined, which is 
called the 7/jue-roll, This roll, begins with an 


. B. 306. J. 4 Ann. (e). 

Ann, (c. 1 T. R. 16. but Re a1 
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entry of the warrants of attorney for the plain- 
tiff and defendant, which was introduced by 
Wright, Chief Juſtice, in the reign of James 
the Second 5, previous to which time the War- 
rants of attorney were entered on a ſepaiate 
roll*, The declaration, and ſubſequent 
pleadings, are then entered, as in the iſſue or 
paper-book ; and the entry of them ſhuuld 

| be made in a full fair hand, with a margin of 
an inch at leaſt, and a convenient diſtance at 

the top, for binding up the ſame; and at the 
bottom, that the writing be not rubbed out-. 
The iſſue being thus entered on the roll, a 
uumber ſhould be got for it, from the clerk 
of the judgments, if it be an iſſue of the ſame 
term, or otherwiſe from the clerk of the trea- 
fory ; and the roll being numbered, 1s carried 
to, and docketed with, the clerk of the judg- 
ments, who takes for the entries, aſter which 
it is Fled in the treaſury of the court. 


In practice, it is not uſual to enter the ĩſſuę at 
full length, if triable by the country, until after 
the trial, unleſs the plaintiff be ruled to enter 
it; but only to make an incipitur on the roll, 
at the time of paſling the record of N Prius. 


R. E. 4 Jac. II. 1 Salk. 88. 
1 Ld. Raym. 50g. 2 Ld. RH. 4057. 
Raym. 895. Carth. 517. 
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This however is neceſſary; it being declared, 
by rule of court &, that no record of Nifi Prius 
ſhall be ſealed, or paſſed at the N Prius of- 
fice, before the iſſue is fairly entered on re- 
cord, or an incipitur thereof; and ſuch entry, 
with the record of NH Prius, firſt brought to 
be ſigned by the ſecondary. | 


Hitherto we have ſpoken only of iſſues, 
made up and entered by the plaintiſ but in 
actions of replevin, probibition, and quare 
impedit, wherein the defendant is conſidered as 
an actor, the iſſue may be made up and en- 
tered by the defendant, as well as the plain- 


tiff. And there is a rule of court!, that if 


the plaintiff emur in law to the defendant's 
plea, rejoinder, or rebutter, and the defend- 
ant join in demurrer, the plaintiff's attorney 
ſhall enter the demurrer of record; and in 
default thereof, upon a rule given by the ſe- 
condary, it may be entered of record by the 
defendant's attorney. Accordingly, if the 
plaintiff demur, or take iſſue on the defend- 
ant's plea, rejoinder, or rebutter, and the de- 
fendant, in caſe of a demurrer, join therein, 
and the plaintiff will not make up the book, 
and enter it on record, the defendant may, 
purſuant to this rule, make up the book, and 


Ann. reg. ... 4230, III. 
enter 
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474 Of making up, &c. 


enter it; and when he has made up the book, 
he mult deliver it to the plaintiff, and pay 
him for the entry of his own pleadircs ; be- 
cauſe the plaintiff may perhaps enter rhe 


iſſue, as he has a right to de, at any : ime be- 
fore the expiration of the rule given by the 
fecondary ; which tule ought to be terved on 
the plaintiff, at the {ame time the bock is de- 
livered to him. If the plaintiff do not en— 
ter the iſſue, the defendant may, at the expi- 
ration of the rule, and give notice of trial by 
Prodiſo; but then the plaintiff ovght to re- 
turn to the defendant, the money he received 
from him, for the entry on his part”, 


R. E. I 83, 


c HAP. XXXII 
Ok argulng the Demurrer. 


V HEN the iſſue in law, upon a de- 
murrer, has been entered on record, 


by the plaintiff, or in his default by the de- 


fendant, either party may move the court for 


a concilium, and proceed to argument“. 


Where there are ſeveral iſſues, in law and 


in fact, there has been great diverſity of opi- 
nion, as to which of them ſhould be firſt tried 
or determined. According to the earlier au- 


thorities, if a man demur to part, and take . 


iſſue on other part, or if the declaration be 
againſt two defendants, and one demur, and 
the other take iſue, the court ſhall determine 
which they pleaſe firſtꝰ; though it was reck- 
oned the more orderly way to give judgment 
firſt on the demurrer ©. In another book it 
is ſaid, that the iſſue in fact ought to be firſt 
tried; becauſe if this be found for the plain- 


*R T5 r Geo. II. (a), CE-85; 
Co. Lit. 72. a. Gilbd. Co. Lit. 72. a. 
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tiff, the jury who try it may aſſeſs conditional 
damages, as to the demurrer . But accord- 
ing to the later caſes, where there are ſeveral 
iſſues, in law and in fact, the determination 
of the iſſue in law may be either before or 
after the trial of the other, at the election of 
the plaintiff*. In practice, it is uſual and 
adviſeable to determine the iſſue in law firſt, 
for the following reaſons; firſt, that the de- 
termination of an iſſue in law is generally 
more expeditious, and leſs expenſive, than the 
trial of an iflue in fact: ſecondly, that if the 
iſſue in law go to the whole cauſe of action, 
and be determined againſt the plaintiff, it is 
concluſive, and there is no occaſion after- 
wards to try the iſſue in fact; whereas, if the 
iſſue in fact be firſt tried, and found for the 
plaintiff, he muſt ſtill proceed to the deter- 
mination of the iſſue in law, and if that be 
found againſt him, he will not be allowed his 
coſts of the trial of the iſſue in fact: and 
laſtly, that whether the demurrer goes to the 
whole or part of the cauſe of action, if the 
plaintiff proceed to argue it firſt, and the 
court are of opinion againſt him, he may 


ban. 115. cites ß. R. E. 


Lutw. 875. | 23 Car, I. B. N. 5 
amen 
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amend as at common law; but after the 
cauſe has been carried down to trial, he can- 
not amend any farther than is allowable by 
the ſtatutes of amendments. 


The concilium, dies concilii, or day to hear 
the counſel of both parties, was formerly 
moved for, upon reading the record in court *; 
but now it is a motion of courſe, which only 
requires a counſel's ſignature : ſtill however 
the record 1s taken to the clerk of the papers, 
who marks it read, and ſigns the initials of 
his name on the brief or motion paper; which 
being carried to the clerk of the rules, he 
draws up the rule thereon, and then the cauſe 
is entered for argument with the clerk of the 
papers“. It is not neceſſary, though uſual, 
for the plaintiff to ſerve the rule for the conci- 
lium upon a demurrer, or to give notice of 
putting it in the paper; it being in ſtrictneſs 
the defendant's duty to ſearch', Signing a 
concilium is conſidered as a ſtep in the cauſe, 
ſo as to make 1t unneceſſary to give a term's 
notice. 


R. E. 2 Jac. II. 
re k. R. 11 
. + Geo: II.. 
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273% Pk arguing the Demurrer. 


Two days previous to the day appointed 
for argument *, copies of the demurrer books 
ſhould be delivered by the plaintiff or his at- 


torney, on. unſtamped paper, to the chief 


juſtice and ſenior judge, and by the defendant 
or his attorney, to the two other judges ', in 
which ſhould be inſerted the names of the 
counſel who ſigned the pleadings ®; and the 
exceptions intended to be inſiſted upon in ar- 
gument, ſhould be marked in the margin. 
If either party neglect to deliver the books, 


they ought to be delivered by the other; 


and the party neglecting ſhall not be heard; 
until he have paid for them“. 


The judgment for the plaintiff, on demur- 
rer to a plea or replication in abatement, is 
not final, but only a reſpondeas outen : In 
other cafes, it is interlocutory or final, ac- 
cording to the nature of the action: if the 
action be for damages, in a//ump/fit, &c. it is 
interlocutory, and ſhould be ſigned, on treble- 
penny ſtamped paper, with the clerk of the 
judgments, after which the damages ſhould 


* R. E. 2 Jac. II. (a). R. M. 17 Car. I. 

e. 1. | Gib. . F. 53. 1 Ld. 

s Cat. il. Raym. 351. Say. Rep. 46. 
. Jac. II. 2 Will, 367. | 


be 
3 


Of arguing the Demurrer. 479 
be aſſeſſed, on a writ of inquiry, or reference 
to the maſter; but in debt, &c. for a ſum 
certain, the judgment is final, and there be- 
ing no neceſſity for a rule for judgment , 
the plaintiff may immediately tax his coſts, 
and take out execution. 


1 1 Str. 425. 
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Ok the Illue, and Trial by the Recozd. 


E iflue, we are now treating of, ariſes 

upon a plea or replication of ul tie! 
record. The plea of nul tiel record is always 
concluded with an averment, and prayer of 
judgment i a#io, &c. ; and if it ſtate a re- 
cord of the fame court, the replication thereto 
may conclude with a prayer hat it be vier- 
ed, and inſpected by the court* : but where 
the record is of another court, the defendant 


Mall have a day given him to bring it in ©, 


Where a judgment, or other matter of re- 
cord, in the /ame court is pleaded, and the 
plaintiff replies nul liel record, the replication 
may conclude as follows, © and this he is 
« ready to verify, &c. and becauſe the court 


, our lord the king now here will adviſe 


«* themſelves, upon inſpefiion and examina- 
c ion of the record, by the ſaid (defendant) 


above alledzed, a day is given to the par- 


2 2 Wi. 114. „ Salk, 566. 3 Blac. 
> Herne, 278. 2 Lutw. Com. 330, 1. | 


1514. Barnes, 336. i 
| | > Ties 
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cr pies aforeſaid, before our ſaid lord the king 
ce of Weſtminſter, until, c. *:” or, inſtead of 
replying, the plaintiff may crave oyer of the 
record, or at leaſt a note in writing of the term 
and number-roll, and if it be not given him 
in convenient time, he may ſign judgment. 
This practice was originally confined to pleas 
in abatemente, but was afterwards extended 
to pleas in bar; and accordingly it is now 
ſettled, that wherever a judgment or matter 
of record in the ſame court is pleaded, the 
party pleading it muſt, on demand, give 
a note in writing of the term and num- 
ber- roll, whereon ſuch judgment or mat- 
ter of record is entered and filed, or in default 


thereof, the plea is not to be received 3. 


Where the record is of another court, the 
plaintiff may either conclude his replication 
of nul tiel record, by? giving the defendant a 
day to bring it in, or with an averment and 
prayer of the debt and damages“: in the for- 
mer caſe, the iſſue is compleat upon the re- 


* Dyer, 227, 8. 2 Lutw. 3 $50; 1 Navan 
11514. 2 Salk. 566. Carth. 1179. | 
$9 Ld. mn. $0.  - © Ser. $24 
8. Q, f R. T. 5 & 6 Geo. IL 
© Keilw. 95, 6. Carth. b. ante, 345, 6. 
453. 3% 1 Ld. Raym. Barnes, 161» 2 WS 
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plication*; but in the latter, there ought 
to be a rejoinder, that there is ſuch a re- 
cord &, &c. | | 
This iſſue is triable by the record itſelf, if 
it be of the ſame court; or if it be of another 
court, then by an exemplification under 
the Great Seall. Where the record is of the 
ſame court, and the plaintiff ayers its exilt- 
ence, notice is given to the defendant's attor- 
ney, that he will produce it on a particular 
day ; being a general return day, or day cer- 
tain, according to the nature of the proceed- 
ings : and, if he be not then ready, it ſeems 


that he may continue the day for bringing in 


the record”, But where the exiſtence of 


the record is averred by the defendant, the 


plaintiff's attorney gives him a four-day rule 
to produce it, which he obtains from the 
maſter, on the paper-book ; and having en- 
tered it with the clerk of the rules, ſerves a 
copy on ihe defendant's attorney. 

On the day appointed for producing the 
record, the iſſue, being previouſly entered, is 


brought into court, and proclamation being 


WOE Pr. CC; PB. 0 BY. ! Bul. Ni. Pri. 230, Gilb. 
Reg. 227, 8. Barnes, 101, Evid. 26. 2 Bur. 1034. 
35,6. Com. Rep. 533. Barnes, 85. 


332379 
4 


* 3 Ld. Raym. 559. 
made 
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di by the Cryer, for producing the record, 
It is, or is not produced, If produced, the 
party producing it is entitled to judgment, 
that he hath perfeFed the record; but other- 


wiſe judgment is given for the adverſe party, 


that be hath failed in producing it. If the 
defendant plead in abatement, another action 
depending for the ſame cauſe, and the plain- 
tif afcerwards diſcontinues, the iſſue on nul tiel 
record rauſt be found againſt him, becauſe 
the plea was true at the time of pleading it; 
but 1f a recovery be pleaded in bar, and the 
judgment is afterwards reverſed, before the 
day given to bring in the record, there, upon 
nul liel recerd, the iſſue muſt be found for the 
plaintiff, becauſe by the reverſal the record is 
avoided ad initio”, 

The mode of obtaining an exemplification, 
of the record of another court, is by certiorari 
and miltimus, The certiorari is an original 
writ, iſſuing ſometimes out of Chancery, and 
ſometimes out of the King's Bench, and lieth 
where the king would be certified of any 
record which is in the treaſury, or in the 
Common Pleas, or in any court of record, 
or before the ſheriff and coroners, or of a 


"+ 14 Raym. 274. „1üÜk̃ * Go 
Ld. Raym. 1014. 1 Salk. 
Fi 3 record 
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record before commiſſioners, or before the 
eſcheator ; ; in theſe caſes, the king may ſend 
that writ to any of the ſaid courts or officers, 
to certify ſuch record before him in banco, or 
in Chancery, or before other juſtices, where 
the king pleaſeth to have the ſame certified, 


. And the courts or officers, to whom the cer a 


tiorari is directed, ought to ſend the ſame re- 
cord, according to the tenor of the writ, and 
as che writ doth command them; and if they 
fail ſo to do, then an alias ſhall be awarded, 
and afterwards a pluries, with a clauſe of vel 
cauſam nol is. fignifices, and after that an attach- 
ment, if a good cauſe be not returned upon 
the Pluries, wherefore they do not ſend the 
writ * 

On this writ, where the ſuperior court 
doth not ſend for the record of an inferior 
one, to ſee whether they keep within the li- 
mits of their juriſdiction, but merely, on u. 
tiel record, to know whether there be ſuch a 
record or not, it is ſufficient to certify the 
tenor of the record; and in Chancery they 


never certify any thing more, for chat court 


does not ſend for the record of the inferior 


one, to bound their juriſd * but to ſend 


it to other courts by miltimus 


»Gilb. Excc. 175, 6. and Gilb. Exec. 143. 
zer Pala, 502, 11, 145. 
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If a recovery in an inferior court be plead- 
ed, or declared on, in a ſuperior one, and 
denied, the certiorari may in general iſſue 
either out of the ſuperior court, or the Chan- 
cery : if it. iſſue out of the former, the record 
itſelf muſt be certified; if out of the latter, 
only the renor*, But if ſuch recovery be 
pl-aded or declared on, and denied, under the 
ſeal of the inferior court, the certiorari muſt 
iſſue out of Chancery *. And ſo where nul 
liel record is pleaded, to the record of a ſupe- 
rior court, or court of concurrent juriſdiction, 
there is no way to have it, but by certiorari 
and mittimus out of Chancery *; for one court 
is not bounded by the other, in point of juriſ- 
diction, and in their judicial capacities they 
cannot command each other: but the Chan- 
cery, which is the center of all the courts, 
may, by its original conſtitution, ſend for the 
records of any of them, and from thence the 
ſubjects may receive copies, or exemplifica- 
tions under the Great Seal. 


On a plea in abatement, the judgment for 
the plaintiff, on an iſſue of zul tiel record, is 


7 3 Salk. 290. Gib. Exec. 14% 3 
»Gilb. Exec. 148, 9. 170. 169. and ſee Gilb. Lid. 
% Bur, 1034. and fre 15. 

Cro. Car. 237. 
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not final, but only a reſpondeas ouſter ; for fai- 
jure of record in this caſe is not peremptory?, 
In other caſes, the judgment is interlocutory 


or final, as upon demurrer; and if it be final, 


a rule for judgment muſt be given, which 
expires in four days excluſive, but otherwiſe 
the rule for ane is not given till the re- 
turn of the i inquiry * 


vCarth. 5 17. 1 Ld. Raym. Imp. K. B. 290. Barnes 
EE | 264. 
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Of Proceedings upon an Iſſue, triable 
by the Country. 


REVIOUS to the fittings or aſſizes, 
at which the cauſe is intended to be 
tried, the plaintiff ſhould give due notice of 
trial; and if he proceed to trial, without 
giving ſuch notice, the verdi& may be ſer 
aſide for irregularity. Every notice of trial 


ought to be in writing *; and given to the 


defendant, if he appear in perſon, or other- 
wiſe to his attorney or _ in town, if his 
place of abode be known * ; but if it be un- 
known, the notice may © given to the de- 
fendant himſeif; and where the defendant 1s 
a priſoner, notice of trial may be given to the 
turnkey ©. 


Upon the delivery of a paper-book, * 
in iſſue is joined, and notice of trial given, (as 
it may be), on the back of the book, if the 
ſpecial pleadings be afterwards waived, and 
the general iſſue given, the notice, which was 


R. M. 4 Ann. (c). Str. 248. 
» Say. Rep. 133. | 
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given for the trial of the ſpecial iſſue, ſhall} 
ſerve for notice of trial, upon the general 
jue*. And ſo where the plaintiff, upon 
any pleading of the defendant, tenders an 
iſſue, and the paper-book is made up, and 
delivered with notice of trial, and the defend- 
ant ſtrikes out the Amiliter, and returns the 
book with a demurrer, if judgment be given 
thereon for the plaintiff, the ſame notice, that 
Was given for the trial of the iſſue, ſhall ſerve 
for executing the writ of inquiry * : but chen, 


the plaintiff ought to give notice of the hour 
and place of executing it *, 


Notice of trial may be, and is bal, 
given on the back of the iſſue or paper- bock; 
or it may be given on a ſeparate paper. In 
the former caſe, it need not be ſo particular 
as in the latter: and therefore, where the 


iſſue was indorſed as follows, © Take notice 


« of trial at the next aſſizes, this was held to 
be a ſufficient notice, without any mention of 
the date, county, or attorney's name ; though 
it would have been otherwiſe, if given on a 
feparate paper *. 

If the venue be laid in London or Middte- 
fex, and the defendant live within forty com- 


*R H. 8 Geo: 1. (4). Lem (a). 


Sant e rule. „ It $237. 


puted 
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puled b miles of London, there muſt be eight 
days notice of trial, excluſive of the day it is 
given, but incluſive of that on which the trial 


is to be had; and if the defendant live above 


| forty computed miles from London, then four- 
teen days notice muſt be given:. In country 
cauſes, eight days notice of trial ſeems to 
have been formerly ſufficient ; but now, by 
ſtatute 14 Geo, II. c. 17. & 4. © Where the de- 
ce fendant reſides above forty miles from town, 
* no caule ſhall be tried at N/ Prius, either at 
« the aſſizes or ſittings in London or Weſtmin- 
&« fer, unleſs notice of trial in writing has been 
ce given, at leaſt fen days before ſuch intended 
ce crial :?? and hence fen days notice of trial is 
required, in all caſes, at the a//izes. But as this 
ſtatute has no negative words, it is ſtill ne- 
ceſſary to give fourteen days notice of trial, 
for the ſittings in London or Weſtminſter, where 
the defendant lives above forty computed 
miles from London. The venue was laid in 
London, and the defendant reſiding ia India, 
a verdict for the plaintiff was ſet aſide, be- 
cauſe only eight days notice of trial had been 
given 


A2 Str. 954, 1216. „ 
R. M. 4 Ann. (c). | 
pon 
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| Upon an old iſſue, or, in other words, 
where there have been no proceedings for 
four terms excluſive after iſſue joined, a term's 
notice is requifite'; which notice muſt be 
given before the efloign day of the fifth, or 
other ſubſequent term: and a judge's ſum- 
mons, if no order has been made upon it, is 
not a proceeding within the meaning of this 
rule, but a notice of trial, though counter- 
manded, is*, The rule requiring a term's 
notice does not extend to a motion for judg- 
ment as in cafe of a nonſuit ; and being con- 
fined to voluntary delays, it does not apply, 
where the cauſe has been ſtayed by 7:juntion 
or privilege”, or where there has been an 
agreement to ftay proceedings for a limited 
time, to enable the defendant to pay the debt, 
in default of which the plaintiff is to be at li- 

erty to proceed . Short notice of trial, in 
country cauſes, muſt be given four days at 
leaſt before the commiſſion day, one excluſive 
and the other incluſive": In town cauſes, 
t:v0 days notice ſeems to be ſufficient *; but it 


N. M. 4 Ann. (c), * 2 Bur. 660. 2 Blac. Rep. 
1 Str. 211. 2 Str. 1164. 752,784 
Str. 531. R. E. 30 Geo. III. 3 
„„ R045 T. R 660. 


* 1 Sid. 92. K. M. 4 Fr. Reg. 390. 
Ana. (e). Doug. 71. 
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is uſual to give as much more, as the time 
will admit of, And Sunday is to be accounted 
a day in theſe notices, unleſs it be the day on 
which the notice is given“. : | 

If the plaintiff be not ready to proceed to 
trial, purſuant to notice, he may countermand 
or in ſome caſes continue it, Notice of coun- 
termand, like notice of trial, ought to be in 
writing; and may be given to the attorney in 
the country, as well as the agent in town *. 
Before the ſtatute 14 Geo, II. c. 17. two days 
notice of countermand appears to have been 
ſufficient in all caſes, unleſs it was for a trial 
at the aſſizes, and the countermand was given 
to the agent in town; in which caſe it was 
required to be given, four days before the 
commiſſion day But now, by that ſtatute, 
$ 5. the countermand of notice of trial at the 
aſſizes, or in a town cauſe where the defend- 
ant lives above forty miles from London, muſt 
be given fix days at leaſt before the intended 
trial: in other caſes, wo days notice of coun- 
termand is ſtill ſufficient, the day of counter- 
mand being one, excluſive of the commiſſion 
day, of day of ſittings. 


M. 4 Ann. (. * R. M. 4 Ann. (e 3 
Id. ibid. Se 
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492 Ok Notite of Trial, Kc. 
It the plaintiff give notice of trial, and pro- 
ceed not accordingly, he cannot in general 


take the cauſe down to trial again, without 


new notice, to be given as before, unleſs by 


conſent or rule of court. But if notice of 
trial be given for a day certain in London or 
Middleſex, and the plaintiff be not ready to 


proceed, the cauſe may be tried at the next 
fitting, upon notice given before the riſing of 
the court during the firſt” ; which 1s called a 
notice of trial by continuance: So, if the de- 
fendant enter a ze recipiatur, and by that 


means hinder the plaintiff from trying his 


cauſe at one ſitting, the plaintiff, upon the 
like notice, may proceed to trial at the next *. 
But the plaintiff cannot continue his notice of 
trial, more than once in a term. And in 
either of the before- mentioned caſes, if the 
cauſe be not tried at ſuch next ſitting, notice 
is to be given as at firft, unleſs it be made a 
remanet, and then new notice of trial is never 
given, for the defendant is bound to attend till 


the cauſe be tried b. 


If the plaintiff do not procced to trial pur- 
fuant to notice, or countermand in time, the 


R. M. 1654. §is. 2 Str. 1119. 

7 R. M. 4 Ann. (c). R. M. 4 Ann. (c). 
Same rule. | 
de ſendant, 
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defendant, on an affidavit of attendance and 
neceſſary expences, ſhall be allowed his coſts 
of the day ©; or, after the iſſue is entered, he 
may move the court for a trial by proviſo, as 
at common law, or for judgment as in caſe of 
a nonſuit, upon the ſtatute 14 Geo, II. c. 17. 
But the defendant cannot move for judgment 
as in caſe of a non-ſuit, and coſts for not pro- 
ceeding to trial, at the ſame time“; and 
when he has elected the one, he cannot after- 
wards have the other ©. In practice, it is 
uſual for the defendant to move for judgment 
as in caſe of a nonſuit; and then, if the court, 
on fhewing cauſe againſt the rule, grant fur- 
ther time to the plaintiff, it is always on the 
condition of his paying coſts for not proceed- 
ing to trial, | 

The trial by proviſo is ſo called, from a 
clauſe in the difringas, which provides, that if 
two writs come to the ſheriff, he ſhall only 
execute and return one of themf. And if 
both the plaintiff and defendant happen to 
carry down the record, at the ſame time, the 
trial ſhall be by the plaintiff's record, if he 
enter it with the marſhal; but if he do not 


R. M. 1654. (18. R. Barnes, 346. a Bac: 
M. 4 Ann. (c). Rep. 1110. ; 
* Earl of Leiceſer v. Woed- * 2 Tal. P. R. 612, 617. 


en, M. 21 Geo. II. 
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494 Ok Trial by Pꝛoviſo. 
enter it, the defendant may proceed on V. 
record :. This trial cannot be had, till there 
has been ſome laches or default in the plain- 
tiff, in not proceeding to trial, after iſſue join- 
ed, nor until after the iſſue is entered on re- 
cord; except in caſes where the defendant is 
conſidered as an actor as in replevin, pro- 
Bibition, and quare impedit, which are to have 
a return, conſultation, and writ to the biſhop *, 
Of courſe, the defendant, before he can have 
a trial by proviſo, muſt give the-plaintiff a rule 
to enter the iſſue; and if it be not entered, he 
may ſign a nenpros*, If it be, and the plain- 
tiff has been guilty of laches, the defendant 
ſhould give a rule in the office for a trial by 
proviſo®*; which he may do, after he has given 
notice of trial. Of a trial by proviſo, the 
defendant muſt give the like xctice to the 
plaintiff, as the plaintiff would have been 
obliged to give to him”: and if he do nor 
proceed to trial according to notice, or coun- 
termand in time, the plaintiff ſnall have his 


coſts a. 
£ R. M. 4 Ann. (ch. * 2 Str floß. 
Sal 652. R. M. 1 11S 095. 
Ann. (a). R165 1. 


2 Lil. P. R. 84, 87, 612, te. 2 
Gre, 617. tr. 79 
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The delay and expence attending the trial 
by proviſo, gave riſe to the ſtatute 14 Geo. II. 
c. 17. by which it is enacted, © That where 
e any iſſue is or ſhall be joined, in any action 
ce or fuit at law, in any of his Majeſty's courts 
ce of record at Weſtminſter, &c. and the plain- 
ce tiff or plaintiffs in any ſuch action or ſuit 
ce hath or have neglected, or ſhall neglect, to 
ce bring ſuch ifſue on to be tried, according to 
« the courſe and practice of the ſaid courts re- 
ce ſpectively, it ſhall and may be lawful for the 
ce judge or judges of the ſaid courts reſpective- 
te Iy, at any time after ſuch neglect, upon 
ce motion made in open court, (due notice 
ce having been given thereof,) to give the like 
ce judgment for the defendant or defendants in 
«every ſuch action or ſuit, as in caſes of non- 
ce ſuit; unleſs the ſaid judge or judges ſhall, 
© upon juſt cauſe, and reaſonable terms, al- 
te low any further time for the trial of. ſuch 
e iſſue: and if the plaintiff or plaintiffs ſhall 


«© neglect to try ſuch iſſue, within the time fo 
« allowed, then and in every ſuch cafe the 


« ſaid judge or judges ſhall procged to give 


© fuch judgment as aforeſaid, Provided al- 
© ways, That all judgments, given by vircue 
« of this act, ſhall be of the like foice and 
- © effect as judgments upon nonſuit, and of no 
K k ce Other 
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© other force or effect. Provided alfo, That 
ee the defendant or defendants ſhall, upon 
© ſuch judgment, be awarded his, her or their 
ce coſts, in any action or ſuit, where he, ſhe or 
te they would upon nonſuit be intitled to the 
& fame, and in no other action or ſuit what- 
ce ſoe ver. | 
This ſtatute has been held to extend to gui 
tam actions, as well as others; and ally» to 
the traverſe of the return of a mandamus”; 
but it does not extend, any more than the tri- 
al by proviſo, to actions of replevin®, &c. in 
which the defendant is conſidered as an act- 
or, and may therefore enter the iſſue, and 
carry down the cauſe to trial himſelf, And 
where there are two defendants, one of whom 
lets judgment go by default, the other cannot 
have judgment as in caſe of a nonfuit”. Al- 
ſo, where the cauſe has been once carried 
down to trial, the defendant cannot have ſuch 
judgment, for not carrying it down again“. 
* Barnes, 315. | Say. Rep. 22. Say. 
Say. Rep. 110. Say. Coſts, 163. 1 Will. 325. 
Colts, 166. S. C. 4 T. R. S. C, Say. Rep. 103. Say. 
689. . Coſts, 164. S. C. 1 Bur. 
4 1 Blac. Rep. 375. Say. 358. Sav. Coſts, 168. S. C. 


Cats, 163. 5.0. y I. R. 
661. 5 T. R. 400. but fee 1. H. Blac. 1 V. 101. 


Barnes, 317. | 
| The 
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The cour/? and practice of the court, re- 
| ferred to by the ſtatute, is that which before 
regulated the trial by proviſo; and as the de- 
fendant could not have had ſuch trial, until 
the plaintiff had been guilty of laches, nor un- 
til after the iſſue was entered on record, ſo 
neither till then, is he intitled to judgment as 
in caſe of a nonſuit. We have ſleen*, that if 
the action be laid in London or Middleſex, the 
defendant ought not to give a rule for the 
plaintiff to enter his iſſue, the ſame termin 
which it is joined, unleſs notice of trial hath 
been given. And accordingly it is held, that 
in a ſeton cauſe, unleſs notice of trial has been 


given, the defendant cannot move for judg- ' 


ment as in caſe of a nonſuit, the next term 
after that in which iſſue was joined, although 
it was joined early enough, to enable the 
plaintiff to give notice of trial for the ſittings 
after that term *; the plaintiff, in ſuch caſe, 
having the whole of the next term to enter the 
iſſue, and no laches can be imputed to him 
till the term after. Bur if notice of trial has 
been given, in a /0ws cauſe, for a ſitting in 
term, the plaintiff may move for judgment 
as in caſe of a nonſuit the next term, being 


"471 1 65. ccutra. and fee H, 
4 . R. 557. H. Blac. Blac, 1 V. 123, 282: 
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the term after that in which the iſſue ovght 
to be entered. To ſupport a rule for judg- 
ment as in caſe of a nonſuit, in the next term 
after that in which iſſue was joined, the affi- 
davit muſt ſtate that notice of trial was given 
for a ſitting in the preceding term; but in the 
third or other ſubſequent term, a general 
allidavit, ſtating the term when the iſſue was 
Joined, is deemed ſufficient". In a country 
cauſe, where notice of trial is given for the 
aſſizes, the defendant may move for judg- 
ment as in caſe of a nonſuit the next term : 
but the plaintiff is not bound to give notice of 
trial, till the term ſucceeding that in which 


iſſue was joined“; and if he do not, the plain- 


tiff cannot move for judgment as in caſe of a 
nonſuit, till after the next aſſizes. 
The rule for judgment as in caſe of-a non- 


| ſuit is a rule to ſhew cauſe, founded on an 


affidavit of the ſtate of the proceedings, and 


of the plaintiff's default in not proceeding to 
trial; which rule has been held to be ſuffi- 


cient notice of motion within the a&t *: and 
the roll muſt be in court, at the time the 
motion is made. This rule is made abſolute _ 
of courſe, on an affidavit of ſervice, unleſs the 


„H. Blac. 1 V. 282. Lofft, 26 5. H. Blac. 1 


* 2 E-A 7 34s V. $27; contra. | . 
plaintif- 


as in Caſe of a Nonſuft. 499 


plaintiff ſhew ſome cauſe to the contrary, as 
the abſence of a material witneſs, &c. but 
a ſlight cauſe is in general deemed ſuffi- 
cient, if the plaintiff will undertake perempto- 
rily to try at the next ſittings or aſſizes. The 
inſolvency of the defendant, after the action 
brought, is good cauſe againſt judgment as in 
caſe of a nonſuit“; but unleſs the plaintiff 
will conſent to ſtay all further proceedings, 
and to enter a ceſſet proceſſus, the court will 
bind him down to a peremptory undertaking. 
Where the rule to ſhew cauſe was diſcharged, 
on an affidavit which contained an anſwer 
falſe in itſelf, the court would not afterwards 
open the matter, on an affidavit which diſ- 
proved the contents of the former one“. 


If the rule be made abſolute, the defend- 
ant having drawn it up, with the clerk of the 
rules, and got it ſtamped with a double aalf- 
crown ſtamp *, may gn judgment as in caſe 
of a nonſuit, and tax his coſts, &c, But if 
further time be given, on a peremptory un- 
dertaking, the plaintiff mult draw up the rule, 
and ſerve a copy of it on the defendant's at- 
torney; after which, if he do not proceed to 

trial, purſuant to his undertaking, the defend— 


Doug. 671. * Imp. R. 
1 T. R. Og, 
3 4”) BE Ls 
K N 3 | ant, 


We # 


coo Oed putting off the Trial. 


ant, having obtained an office-copy of the 


rulc, ſhould move the court tor judgment. 


And a miſtake in the declaration is not a good 
excuſe for not proceeding to trial, purſuant to 
an undertaking ®. | 

The ſtatute only gives coſts to the deſend- 
ant, where he would have been intitled to 
them, upon a nonſuit: and therefore the 
tenant is not intitled to coſts, in a writ of 
right*; nor are they allowed as againſt an 
executor, who merely ſues en auter droit *, 


If the defendant is unable to proceed to 
trial, on account of the abſence of a material 
witneſs, he may move the court, on an affi- 
davit of the facts, to put it off till the next 
term. The application for this purpoſe 
ſhould be made 7wo days at leaſt before the 
day of trial ©; and it is uſual, though not ne- 
ceſſary, to give previous notice of the intend- 
ed motion. The affidavit ſhould regularly be 
made, by the defendant himſelf; and in gene- 
ral ſtates, that the perſon abſent is a materia 
witneſs, without whoſe teſtimony the delend- 


/ 
Colts, 166. S. C. 130. 
„ lac No: £9 4 RD 
2 lac. NED. 1093. Imp. N. B. 313. 


Say. Rep. 74. Say. * 4 Bur. 1928. Barnes, 
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ant cannot ſafely proceed to trial; that he has 
endeavoured, without effect, to get him ab- 
pzna'd, but that he is in hopes of procuring 
his future attendance. An affidavit in the 
common form is ſufficient, where no cauſe 
of ſuſpicion appears: but if there be any cauſe 
of ſulpicion, the court ſhould be ſatisfied from 
circumſtances, firſt, that the perſon abſent is 
a material witneſs; ſecondly, that the party 
applying has not been guilty of any laches or 
neglect; and thirdly, that he is in reaſonable 
expectation of being able to procure his at- 
tendance, at ſome future time. There are 
other cauſes for putting off the trial; ſuch as 


the illneſs of the defendant's attorney, or on 


account of a paper publiſhed with intent to 
influence the jury“, &c. And when any of 
theſe occur, the affidavit ſhould be framed ac- 
cordingly. 


3 Bur. 1514. and ſee 1 Bur, 512. 4 T. R. 
1 Blac. Rep. 436. 285. 
* Say. Rep. 63. 
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AVING, in the preceding chapter, 

ſhewn what is to be done, where the 
parties are not ready, or willing to proceed 
to trial; I ſhall next conſider, when they are, 
the preparatory ſteps to be taken, with regard 
to the jury, witneſſes, and record of niſi 
Prius, th 


The firſt proceſs, for convening the jury, is 
a venire facias, which is a judical writ, com- 
manding the ſheriff, or other officer to whom 
it is directed, to cauſe to come before the 
king at Veſtminſter, or (by original) whereſo- 
ever, &c. on a certain day therein men- 
tioned, twelve free and lawful men of the body 
of the county , each of whom has ten pounds 
a year of lands, tenements, or rents, at the 


Stat. 4 & 5 Ann. c. 16. § 6. and ſee the 24 Geo, II. 
g. 18. | 1 


8 > - eaſt, 
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leaſt *, by whom the truth of the matter may 
be the better known, and who are in no wiſe 
of kin either to the plaintiff or to the defen- 
dant, to make a jury of the country between 
the parties in the action, becaule as well the 
plaintiff as the defendant, between whom the 
matter in variance is, have put themſelves 
upon that jury; and that he return the names 
of the jurors, &c. 


By the ſtatute Veſim. 2. (13 Fdw. 1.) c. 
30. the clauſe of u prius was directed to be 
inſerted in the venire facias; and at firſt, the 
trial was had upon that writ ', as it ſtill is, in 
the caſe of a trial at bar. This practice was 
attended with many inconveniencies : for in 
the firſt place, the jury were not obliged to 
attend, under any penalty, on the day of 17 


» Stat. 4 & 5 W., & MM. 
e. 24. 15. and by the 3 
Geo. II. c. 258. 5 18. any 
lenſebolder, for the term of 
500 years ablolute, or for 
any term determinable upon 
lite or lives, of an eſtate in 
poſſeſſion in his owa ripht, 
of the clear yearly value of 
twerty pounds or upwards, 
over and above the rent re- 
ſerved, is quatlited to ierve 


upon juries; and in Lendon, 


any perion is qualified, who 
is a houſe-holder within 
the city, and has lands, te- 
nements, or perſonal eſtate, 
to the value of one Hundred 
pounds. Same ſtatute, 9 
19. | | 
Gib. S. P; 74. 2 San 
454. 2 Ld, Raym. 1143. 
S. C. 
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prius; and if they did attend, the defendant 
might have caſt an oign, and ſo the jury, 
after much expence and trouble, were obliged 
to return, leaving the cauſe untried.*®., Ano- 
ther inconvenience was, that the parties, not 
ſeeing the panel beforehand, could not be 


prepared to make their challenges ©. To 


obviate this latter inconvenience, it was 
enacted, by the ſtatute 42 Eguw. 2. c. 11. that 


e no inqueſts, except of aſlize and gaol deli- 


© very, ſtall be taken by writ of ni prius, or 
ce otherwiſe, at the ſuit of any one, before the 
e names of all them that ſhall paſs in the in- 
ce queſts ſhall be returned in court.” From 


| thenceforwaid, the clauſe of nifi 7rins could 


not be inſerted in the vchire facias, as was 
directed by the ſtatute Heim. 2.; and there- 
fore it was taken out of that writ, and placed 
in the diſiringas*, as the practice continues to 
this day. The venire too was made return- 
able on a day before the trial, by which 
means they got rid of the eſſoign at % prius; 
for by the ſtatute of Marlibridge, (52 Hen. .) 
c. 13. after a man hath put himſclf upon 
ce any inqueſt, he ſhall! have but one eſſoign, 
ce or one dcfault;” and, by the ſtatute Weſim. 


„ G JCͤöͤö;“ 454. 2 
E Jus 70; 7» | Ed. Raym. 1123. S. C. 


1 
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2. (13 Edw. I.) c. 27. the eſſoign ſhall be 
allowed him at the nex? day, which 1s the 
day of the return of the venire s. And 
though the defendant never appears now, 
upon the return of the venzre, yet heretofore 
he was demanded ſoleninly; and if he made 
default, there went out a difringas againſt che 
jury, with a clauſe in it, to diſtrain the defen- 
dant: and if after this, he made default again, 
it was peremptory, becauſc there was no pro- 
ceſs left to bring him in". If a venire 
be awarded, and the parties do not go to 
trial for ſeveral terms, a new venire is award- 
ed from term to term, and the cauſe is con- 
tinued by vicecomes non miſit breve* ; but the 
venire never in fact iſſues, till the term when 
the cauſe is tried. i | 

The diſtringas, upon which the trial is had, 
is a judicial writ, commanding the ſheriff, or 
other officer to whom it is directed, to d:/- 
train the jurors, by all their lands and chat- 
tels, &c. ſo that he may have their bodies 
before the king at I/Veftminſter, or (by origi- 
al) whereſoever, &c. on | the firit return day 


* Gilb. C. P. 74, 5.77, * 1 Salk. 216. 2 Ld: 
8. 1 Salk. 216. 2 Ld. Ravm. Raym. 925. S. C. 

925. 8. C. 2 Salk. 454. 2 ih 

Ld. Raym. 1143. S. C. 
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in term, after the trial,] before the chief 
Juſtice, or judges of aſſize, if they ſhall fiſt 


come on [the day of trial, ] at [the place 


where the cauſe is intended to be tried, ] to 
make a certain jury between the ſaid parties, of 
a plea of, &c. (according to the nature of the 
action,) and to hear thereof their judgment of 
many defaults, &c. 


After a diſtringas had iſſued, with a clauſe 
of viſi rius, if the cauſe ſtood over, for de- 
fault of jurors, till a ſubſequent term, the 


plaintiff, at common law, could not have 


kad a veuire de novo, unleis for ſome fault in 
executing, or returning the diiringas * ; but 
he mult have lued out an alias or pluries diſ- 
tringas, for bringing in the ſame jury. And 
fill, if aſter a /pecial jury has been ſtruck, 
the cauſe goes off for default of jurors; no 
new jury can be ſtruck ; but the cauſe muſt 
de tried by the jury firſt appointed. And the 
fame jury ſhall ſerve for the trial of the cauſe, 
notwithſtanding an intermediate change of 
ſherifts u. 


But, with regard to common juries, it is 
enacked, by the ſtatute 7 & 8 W. III. c. 32. 
& 1. © That if any plaintiff or demandant, 


ib. C. P. 83. "6: 4 
92. R . 


6c in 
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«in any cauſe depending in any of the courts 
« at Weſtiminſter, which hall be at iſſue, ſhall 
et ſue farth, or bring to any ſheriff, any writ 
ce of venire facias, upon which any writ of 
« habeas corpora or diſtringas, with a nift Prius, 
cc ſhall iflue, in order to the trial of ſuch iſſue 
te at the aſſizes, and ſuch plaintiff or demand- 
ce ant ſhall not proceed to the trial of the ſaid 
ce iſſue, at the ſaid firſt aſſizes after the 7222 of 
<« every ſuch writ of habeas corpora or difirin- 
« gas, with a 7/1 prius, that then and in all 
ce ſuch caſes, (other than where views by 
te jurors ſhall be directed ,) the plaintifF or 
« demandant, whenſoever he ſhall think fit to 
ce try the ſaid iſſue at any other aſſizes, ſhall 
« ſue forth and proſecute a new writ of venire 
ce facias, directed to the ſheriff, in this form: 
« that you cauſe to come aner before, &c. 
te twelve free and lawful men of the 7cigh- 
ce bourhood of A. [now, of the body of your 
© county, | each of whom has % pounds a 
ce year, of lands, tenements or rents, at the 
« leaſt, by whom, &c. and who neither, &c. 
ce and the reſidue of the ſaid writ ſhall be af 
« ter the ancient manner; which writ beir.» 
« duly returned and filed, a writ. of Habeas 
ce corpora or diſtringas, with a ni prius, fall 


» Com. Rep. 248. 
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ce iſſue thereupon, (for which the antient and 
© accuſtomed fees ſhall be taken, and no 
« more, as in the caſe of the pluries habeas 
* corpora or diſtringas, with a ziſi prius,) upon 


* which the plaintiff or demandant ſhall and 


© may proceed to trial, as if no former writ 
ce of venire facias had been proſecuted or filed 
© in that cauſe, and ſo ftoties quoties as the 


© caſe ſhall require. And if any defendant 


« or tenant, in any action depending in any 
* of the ſaid courts, ſhall be minded to bring 


© to trial any iſſue joined againſt him, when, 


ce by the courſe in any of the faid courts, he 
« may lawfully do the ſame by proviſo, ſuch 


« defendant or tenant ſhall or may, of the iſſu- 


tc able term next preceding fuch intended 
cc trial, to be had at the next aſſizes, ſue out 
« 2 new venire /acias to the ſheriff, in form 
ce aforeſaid, by proviſo; and proſecute the 
« ſame by writ of habeas corpora or diſtringas, 
« with a 7 prius, as though there had not 
« been any former venire facias ſued out or 
« returned in that cauſe, and ſo foties quoties 
ce a; the matter ſhall require.“ 

The venire and diſiringas are in general di- 
reed to the ſheriff of the county in which 
the action is laid; but where the ſheriff is a 
party, or intereſted in the cauſe, they are di- 

rected 
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rected to the coroner ®?; or if there are two ſhe- 
riffs, and one of them is intereſted, to the other; 
and if the coroner, as well as the ſheriff is in- 
tereſted, the venire and diſtringas are directed 
to two perſons, appointed by the court, called 
elifors?. When a fair and impartial, or at 
lealt a ſatisfactory trial cannot be had, in the 
county where the action is laid, the genie and 
diſtringas are directed to the ſheriff of the 
next county, where the kings writ of venire 
runs . And when the action is laid in a place 
where the King's writ of venire does not run, 
as in Males, and Berwick upon weed“, &c. 
they are directed to the ſheriff of the next 
Engliſh county. In a county Palatine, the 
record is ſent by iſtimus to the juſtices there, 
commanding them to iſſue the jury proceſs, 
and, when the cauſc is tried, to ſend the re- 
cord back again, to the court above. At 
wheat time the practice originated, of ſending 
records by mitimus into counties Palatine, is 
not quite clear; but ſo late as the 11 . III. 
the court expreſsly ſaid, they could not order a 
trial in te county Palatine of Lancaſter, and 


124. © 1 
5. 5 2 Bur. 85 5. 
1333 


e. 
6 


P Barnes, 4 


there. 


— HY root . 


8 


F 


510 Ok the Jury Proceſs, 


therefore they fent the record to be tried in 


Yorkſhire, as being the next county. 

In point of form, the venire and diſiringas 
are general, or ſpecial. Where there is only 
one iſſue to be tried, or ſeveral iſſues of the 
fame nature, the venire and diſtringas are ge- 
neral, to make a jury of the country, between 
the parties, of the plea or action, whatever it 
may be. But where there are ſeveral iſſues, 
in fact and in law, or ſeveral defendants, and 
ſome of them plead, and others let judgment 
go by default, the writs are ſpecial, as well to 
try the iſſues in fact, as to aſſeſs the damages 
upon the iſſues in law, or againſt the defen- 
dants who let judgment go by default. If 
the defendant carry down the cauſe by proviſo, 
the following clauſe is inferted in the dif/rin- 
gas; Provided always, that if two writs ſhall 
come to the ſheriff, he ſhall only execute and 
return one of them". The venire facias is 
teſted on the firſt day of the term, in or after 
which the cauſe is to be tried“, and is made 
returnalle on ſome day before the trial; if 
in a country cauſe, the laſt day of the term 
before the aſſizes: and the diſtringas is teſted, 


+ 


ee "21 . R. 636. 
R. r 14. 512, 617. 
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on the return of the venire; and made return- 
able on the firſt return day after the trial *. 
Theſe writs are ſued out together; and after 
being ſealed, for they do not require ſigning, 
are taken to the ſheriff 's office, to be re- 
turned, 


The jury returned by. the ſheriff, on the 
venire facias, is common or ſpecial, A com- 
mon jury is nominated, ſummoned, and re- 
turned by the ſheriff, purſuant to the balloting 
act, (3 Geo. II. c. 25.) § 8. by which it is 
enacted, *© that every ſheriff or other off cer, 
©* to whom the return of the venire facias 
© juratores, or other proceſs for the trial of 
te cauſes, before juſtices of aſſize or ui pris, 
© in any county in England, doth or ſhall be- 
long, ſhall, upon his return of every ſuch 
te writ of venire facias, (unleſs in cauſes in- 
te tended to be tried at bar, or in caſes where 
e a ſpecial jury ſhall be ſtruck by order or 
<« rule of court,) annex a panel to the ſaid 
« writ, containing the chriſtian and ſurnames, 
« additions and places of abode, of a compe- 
tent number of jurors, named in the liſts 
© mentioned in the act, as qualified to ſerve 
« on juries, (the names of the fame perſons to 
e be inſerted in the panel, annexed to every 
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« venire facias), for the trial of all iſſues at the 


ce ſame aſſizes in each reſpective county; 


ce which number of jurors ſhall be not leſs 
ce than forty-eight in any county, nor more 
ce than ſeventy-two, without direction of the 
ce judges appointed to go the circuit, and fic 
ce as judges of aſſize orni/i prius in ſuch county, 
© or one of them, who are thereby reſpec- 
© tively impowered and required, if he or 
ce they ſee cauſe, by order under his or their 
ce reſpective hand or hands, to direct a greater 
« or leſſer number, and then ſuch number as 
ce ſhall be ſo directed ſhall be the number to 
ce ſerve on ſuch jury; and that the writs of 
* habeas corpora juratorum, or diſtringas, fuh- 
ce ſequent to ſuch writ of venire facias fura- 
« teres, need not have inſerted, in the bodies 
« of ſuch reſpective writs, the names of all 


the perſons contained in ſuch panel, but it 


ce ſhall be ſufficient to inſert in the mandatory 
ce part of ſuch writs reſpectively, the bodies 
e of the ſeveral perſons named in the pane! 
« to this writ annexed, or words of the like 
ce import, and to annex to ſuch writs reſpec- 
ce tively, panels, containing the ſame names as 
« were returned in the panel to fuch venir? 
ce facias, with their additions and places of 
« abode, that the parties concerned in any 

ce ſuch 
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te ſuch trials may have timely notice of the 
ce jurors who are to ſerve at the next aſſizes, 
© in order to make their challenges to them, 
ce if there be cauſe; and that for the making 
ce the returns and panels aforeſaid, and an- 
© nexing the ſame to the reſpective writs, no 
tc other fee or fees ſhall be taken, than what 
te were then allowed by law to be taken for the 
ce return of the like writs and panels annexed 
ce to the ſame; and that the per ſons named 
ce in ſuch panels ſhall be ſummoacd to ſerve 
© on juries, at the then next afſizes or ſeſſions 
e of xi/i prius for the reſpective counties to 
ce be named in ſuch writs, and no other.” 


And, by $ 11. © the name of each and 
« every perſon who ſhall be ſummoned and 
« jimpanelled as aforeſaid, with his addition 
{© and the place cf his abode, ſhall be written in 
ſeveral and diſtinct pieces of parchment or 
paper, being all as near as may be of equal 
e ſize and bigneſs, and ſhall be delivered 
cc unto the marfoal of ſuch judge of aſſize 
ce or niſi prius, &c. who is to try the cauſe in 
© the ſaid county, by the under- ſheriff of the 
* ſaid county, or fome agent of his; and 
* ſhall, by direction and oare of ſuch marſhal, 
© be rolled up, all as near as may be in 
the fame manner; and put together in 
1 6e box 
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« a box or glaſs, to be provided for that 
c purpoſe.” | 

Upon the execution of a writ of inquiry, the 
plaintiff, we may recollect, ſometimes moves 
the court for a rule to have a good jury“, 
which is a better fort of common jury * : and, 
before the introduction of ſpecial juries, this 
rule appears to have been frequently granted, 
for the trial of cauſes at i prius *, 

A ſpecial jury is nominated, in the preſencc 
of the attornies on both ſides, by the ſecon- 


dary, or maſter of the King's Bench office, 


who makes out a liſt of forty eight jurors, 


from the freeholders' book, or book kept by 


the ſheriff, of perſons qualified to ſerve on 
juries, out of whom each party is at liberty to 
ſtrike twelve, and the remaining twenty-four 
are ſummoned and returned by the ſheriff. 
Special juries appear to have been firſt in— 
troduced upon trials at bar, in cauſes of 
great conſequence; wherein the court would 
very early make a rule, upon motion and 
affidavit, for the ſecondary to name forty- 


eight frecholders, and that each party ſhould 


ſtrike out twelve, by one at a time, (the 
plaintiff or his attorney beginning firſt), and 
that the remaining twenty-four ihould be 


Ante, 319. 88 
#5 T. R. 260. 
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the jury, to be returned for the trial of the 
cauſe b. A rule having been made accord- 
ingly, the plaintiff's attorney attended the 
ſecondary, but the defendant's attorney would 
not attend, and thereupon the ſecondary nomi- 
nated forty-eight, in the preſence of the plain- 
tiff 's attorney only: upon a motion to ſet 
aſide this nomination, the court thought fit to 
order a new jury to be ſtruck ; but made it a 
ſtanding rule for the future, that when the 
ſecondary is to ftrike a jury, he ſhall give no- 
tice to the attornies on both ſides to be pre- 
ſent, and if one comes and the other does not, 
he that appears ſhall, according to the anc1- 
ent courſe, ſtrike out twelve, and. the maſter 
ſhall ſtrike out the other twelve, for him that 
is abſent . If, by rule of court, the ſecon- 
dary is ordered to ſtrike a jury, in caſe it be 
not expreſſed in the rule that he ſhall ſtrike 
forty-eight, and each of the parties ſhall ſtrike 
out twelve, the ſecondary is to ſtrike twenty - 
tour, and the parties have no liberty to ſtrike 
out any ©. 


Analogous to the practice upon trials at 


bar, it was ſometimes uſual, in other caſes, 
vhere it was conceived an indifferent jury 
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would not be returned, for the court upon 
motion to order the ſheriff to attend the ſe- 
condary, with the freeholders* book, and the 
ſecondary, in the preſence of the attornies on 


both ſides, to ſtrike a jury *. But probable 


matter muſt have been ſnewn to the court, to 
induce them to grant this rule f: and it being 
doubted, whether it could be had without 
conſent &, it was declared and enacted by the 
ſtatute 3 Geo, II. c. 25. § 15. © that it 
« ſhall and may be lawful to and for his Ma- 
ce jeſty's Courts of King's Bench, &c. on the 
© motion of any plaintiff or plaintiffs, defen- 
ce dant or defendants, in any action, cauſe or 
c ſuit whatſoever, depending or to be brought 
ce and carried on in the ſaid courts of King's 

Bench, &c. and the ſaid courts are thereby 

authorized and required, upon motion as 

aforeſaid, to order and appoint a jury to be 
ce ſtruck, before the proper officer of each 
ce reſpective court, for the trial of any iſſue 
joined in any of the ſaid caſes, and triable 
ce by a jurv of twelve men, in ſuch manner as 
te ſpecial juries have been and are uſually 
cc ſtruck in ſuch courts reſpectively, upon 
ce trials at bar had in the ſaid courts ; which 
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ce ſaid jury fo ſtruck as aforeſaid, ſhall be 
cc the jury returned for the trial of the ſaid 
ce jſſue.“ 

Upon this ſtatute it was holden, that the 
fees for ſriking a ſpecial jury ſhould be paid 
by the party applying for it; but that the 
other expences of the trial ſhould abide the 
event of the ſuit*, This being found incon- 
venient, gave riſe to the ſtatute 24 Geo. II. c. 


18.6 1. by which it is enacted, © that the 


« party who ſhall apply for a ſpecial jury ſhall 
* not only bear and pay the fees for ſtriking 
* ſuch jury, but ſhall alſo pay and diſcharge 


cc all the expences, occaſioned by the trial of 


ce the cauſe by ſuch ſpecial jury; and ſhall not 
ce have any further or other allowance for the 
ce fame, upon taxation of coſts, than ſuch party 
&« would have been entitled unto, in caſe the 
ce cauſe had been tried by a common jury, 
© unleſs the judge before whom the caule is 
ce tried ſhall, immediately after the trial, cer- 
ee tify in open court, under his hand, upon the 
ce back of the record, that the ſame was a 
ce cauſe proper to be tried by a ſpecial jury.“ 
And, by the ſame ſtatute, $ 2. © no perſon, 
& who ſhall ferve upon a ſpecial jury, ſhall be 
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ce allowed or take, for ſerving on any ſuch ju- 
«ry, more than the judge who tiies the 
ce cauſe ſhall think juſt and reaſonable, not 
ce exceed ny one pound one ſhilling, except 
© jn cauſes where a view hath been di- 
ce rected.” : | | 

Since the making of this ſtatute, the mo- 
tion for a ſpecial jury is become a motion of 
courſe,” requiring only counſel's ſignature; 
upon which a rule is drawn up, by the clerk 
of the rules, and an appointment obtained 
thereon from the maſter, to nominate the 
forty-eight i. A copy of this rule and appoint- 
ment is ſerved upon the oppoſite attor- 
ney, and alſo on the under-ſheriff, who at- 
tends the maſter, at the time appointed, with 
the freeholders' book; and, the nomination 
being made, lifts of the perſons nominated 
are made out for each party, by the maſter's 
clerki. Another appointment is then ob- 
tained from the maſter, to reduce the jury, 
and ſerved on the oppoſite attorney; upon 
which, the attornies on both fides ſhould at- 
tend, and the maſter will ſtrike out twelve 
names for each of them, beginning with the 
plaintiff firſt, or if eicher of the attornies 
docs not attend, he will ſtrike out twelve 


Imp. K. B. 324. 
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names for him that is abſent *. The plaintiff, 
it ſeems, ought in all caſes to ſue out the ju- 
ry procels, even though the ſpecial jury be 
moved for by the defendant' ; and in London, 
he chuſes his own officer to ſummon them. 
The facility of obtaining a rule for a ſpe- 
Cial jury is attended with this inconvenience, 
that when the cauſe is to be tried at a ſitting 
in term, the defendant, by obtaining it, may 
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put off the trial, till the ſittings after term, it [ 
not being uſual to try ſpecial jury cauſes in term 0 
time; by which means, the plaintiff is delayed 9 
from getting judgment till the next term, il : 
which may be at the diſtance of ſome months. 9 
To obviate this inconvenience, it might be 1 
proper to make the defendant, in ſuch caſe, ö 
undertake to give judgment, of the term in If: 
which the cauſe would otherwiſe have been 1 
tried. i 
. — | 
In actions of waſte, treſpaſs quare clauſum "ii 


Fregit, and other actions, where it appears to 
the court to be proper and neceſſary, that the 
jurors, whether common or ſpecial, who are 
to try the iſſues, ſhould, for the better under- 


„ ou. Imp. K. B. 324. 
ſtanding 
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ſtanding of the evidence, have the view of the 
meſſuages, lands, or place in queſtion, the 
court is authoriſed by the ſtatute 4 & 5 Ann, 
c. 16. H 3. © ro order ſpecial writs of difrin- 
&© gas or habeas corpora to iſſue, by which the 
© ſheriff, or other officer to whom they are 
ce directed, ſhall be commanded to have fix 
ce out of the firſt twelve of the jurors named 
&< jn ſuch writs, or ſome greater number of 
« them, at the place in queſtion, ſome conve- 
© nient time before the trial, who then and 
ce there ſhall have the matters in queſtion 
ce ſhewn to them, by two perſons in the ſaid 
*© writs named, to be appointed by the court; 
* and the ſaid ſheriff or other officer, who is 
ce to execute the ſaid writs, ſhall, by a ſpecial 
* return upon the ſame, certify that the view 
e hath been had, according to the command 
© of the ſaid writs.” And, by the 3 Geo. II. 
c. 25. § 14. © where a view ſhall be allowed 
© jn any cauſe, that in ſuch caſe fix of the ju- 
c rors named in ſuch panel, or more, who 
« ſhall be mutually conſented to by the par- 
ce ties, or their agents on both ſides, or, if they 
© cannot azice, ſnall be named by the proper 
officer of the reſpective courts of King's 
e Bench, &<. for the cauſes in their reſpec- 
« tive courts, or, if need be, by a judge of the 

0 « reſpective 
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ce reſpective courts where the cauſe is depend- 
ce ing, or by the judge or judges before whom 
ce the cauſe ſhall be brought on to trial reſpec- 
ce t;vely, ſhall have the view, and ſhall be firſt 
c ſworn, or ſuch of them as appear, upon the 
jury to try the ſaid caule, before any draw- 
« ing as directed by the act; and ſo many 
© only ſhall be drawn, to be added to the 
« viewers who appear, as ſhall, after all de- 
ce faulters and challenges allowed, make up 
ce the number of twelve, to be ſworn for the 
ce trial of ſuch cauſe.“ 


Before the ſtatute 4 & 5 Ann. c. 16 there 


could be no view, till after the cauſe had been 


brought on to trial; when, if the court ſaw 
the queſtion involved in any obſcurity, which 
might be cleared up by a view, the cauſe 
was put off, char the jurors might have a 
vic w before it came on again v. Upon this 
ſtarute, it had become the practice oO grant 
a view of couiſe, upon the motion of either 
pacty: and a notion having prevailed, that ſix 
of the firit twelve, upon the panel, muſt at- 
tend upon the view, and that if they did not 
appear at the trial, the cauſe muſt be pur off, 
Lord Mansfield, and the feſt of the juiiges, 
thought it their duty to 1ntei fere, and to take 
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care that their ordering a view ſhould not 
obſtruct the courſe of juſtice, and prevent the 
cauſe from being tried ; for they were all 
clearly of opinion, that the act of Parliament 
meant that a view ſhould not be granted, un- 
leſs the court were ſatisfied that it was proper 
and neceſſary; and they thought it better, 
that a cauſe ſhould be tried upon a view had 
by any ſix, or by fewer than fix, or even with- 
out any view at all, than that the trial ſhould 
be delayed for a great length of time.  Ac- 
cordingly they reſolved, not to order a view | 
any more, without a full examination into the 
propriety and neceſſity of it, unleſs the party 
applying would come into ſuch terms, as 
might prevent an unfair uſe being made of 
it“. Agreeably to this refolution, they re- 
quired a conſent, which has ever ſince been 
made a part of the rule, that in caſe no view 
be had, or if a view be had by any of the ju- 
rors, though not ſix of the firſt twelve, yet 
the trial ſhall proceed, and no objection be 
made on either fide, on account thereof, or for 
want of a proper return to the writ *. 
In actions of e, and treſpaſs auare clau- 
fum fregit, the necethi'y for a view appearing 
on the face of the pleadings, the motion for 


*1 Burr, 253. "1. 259, 


it 
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it is a motion of courſe, requiring only coun- 
ſel's ſignature ; upon which a rule of court is 
drawn up 1n term time, or a judge's order in 
vacation”, But in other caſes, « ſpecial ap- 
plication muſt be made for the rule or order, 
to the court or a judge, upon an affidavit of 
the circumftances; and it is always made a 
part of the rule or order, that the expences of 
taking the view ſhall be equally borne by both 
parties, and that no evidence ſhall be given on 
either ſide; at the time of taking thereof. Be- 
fore the rule or order is drawn up, an appli- 


cation ſhould be made to the oppoſite attor- 
ney, for the name of his ſhewer; and the 


names of both ſhewers muſt be inſerted in the 
rule or order, and allo in the writ, with the 
time and place of meeting for proceeding on 
the view a. The rule or order being drawn up, 
a copy of it mult be ſerved on the opvoſite 
attorney, and the original left with the ſheriff, 


together with the names of the jurors, if /pe- 


cial, and he will ſummon them; if commer, 


he will ſummon ſuch as he thinks proper “. 


Imp. K. B. 325, 7. Id. ibid. 
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CHAP. XXXVI. 
Df Witneſſes. 


IHE next thing to be attended to is the 
Evidence; for unleſs the parties are pre- 


pared to prove their allegations, it is needleſs 


for them to go to trial: and herein, there are 
two things to be principally conſidered in 
every action, firſt, what 1s to be proved; and 
ſecondly, the manner of proving it. The 
evidence, in all caſes, is governed by the 
pleadings; it being neceſſary to prove every 
thing that is put in iſſue, and no more. On 
the general iſſue, the plaintiff muſt prove the 
whole of his caſe; but on a ſpecial iſſue, it is 
only neceſſary for him to prove the particular 
point referred to the jury; for whatever is 
not expreſsly denied, is admitted by the plead- 
inzs. The manner of proof depends on the 
nature of the evidence, which is written or 
unwritten *: the former is of a public or pri- 


vate nature, and is either found in the cuſtody 


: Gilb, Evid, Bul. Nr. Pri. 221. 
| | of 
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of the parties, or of third perſons; the latter 
ariſes from the teſtimony of witneſſes. In 
general, the parties muſt come prepared with 
the beſt exiſting evidence, the nature of the 
caſe adinits of; and the witneſſes muſt be 
ſuch, as are not intereſted in the event of the 
ſuic®, But when an objection is made to a 
witneſs, that admits of any doubt, the courts, 
of late years, have endeavoured as far as poſ- 
ſible, conſiſtently with the old caſes, to let 
the objection go to his credit, rather than his 
COmpetency © 

The mode of procuring the attendance of 
witneſſes, is by ſul pana ad teftificandum; which 
is a judicial writ, commanding them to * 
at the trial, 7o eh what they know in the 
cauſe, on the part of the plaintiff or defend- 
ant, as the caſe is, under the penalty of one 
hundred pounds each. Four witneſſes only 
can be put in one writ of pn]; and there- 
fore it is frequently neceſlary to have ſeveral 
writs, which are ſigned and ſealed. 


If a witneſs have in his poſſeſſion any 
deeds or writings, which it is deemed 


bd 'Caſ. temb. Hardw. 358.- Same eu @& Ki 


4 Bur. 2251. 51. 
27. wp. $40. 
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neceſſary to produce at the trial, there ſhould 
be a ſpecial clauſe inſerted in the /ubpwna, 
called a duces tecum, commanding the witneſs 
to bring them with him; or, which 1s the 
more uſual way, a notice to p roduce them 
ſhould be given to the witneſs, at the time of 
ferving the ſubpæna. A ſimilar notice is allo 
given in ſome caſes, to the oppoſite party, 
his attorney or agent: And, in penal actions, 
it is not neceſſary to give the notice to the 
defendant himſelf; notice to his attorney or 
agent being dee med ſufficient *, 

The ſubpæna being iſſued, a ticket ſhould 
be made out for each witneſs, and perſonally 
delivered to him, a reaſonable - time before 
the day of trial; for witneſſes ought to have a 
convenient time, to put their own affairs in 
ſuch order, as that their attendance upon the 
court may be of as little prejudice to them- 
ſelves as poſſible®: and notice in London, at 
two in the afternoon, for the witneſs to attend 
the ſittings at Veſtminſter that evening, has 
been held to be too ſhort, Where the wit- 
neſs lives within the weekly bills of mortali- 
ty, it is uſual to leave a ſhilling with the - 
pena ticket: but where he lives at a greater 


e T. N. 306. * 1 Str. 510. 
22 Str. 1054. | 


diſtance, 


Of Witneſſes. 
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diſtance, he is not obliged to attend, unleſs 
his reaſonable expences are paid or tendered 
him, not only for going to, but alſo for re- 
turning from the trial; and where leſs is of- 
fered, the witneſs is not obliged to truſt to 
the court's allowing him more, when he comes 
to the book, for perhaps the party may not 
call him, and then it may be difficult for him 
to get home again l. 


If the witneſs, not having a ſufficient ex- 


cuſe, neglect to attend upon the /ubpena, he 
is liable to be proceeded againſt three ways; 
firſt, by attachment, for a contempt of the 
proceſs of the court; ſecondly, by a ſpecial 
action on the caſe for damages, at common 
law *;; and thirdly, by action on the ſtatute 
5 Eliz, c. 9. § 12. for the penalty of ten 
pounds, and alſo for the further recompence 
given by that ſtatute, if it has been previouſ- 
ly aſſeſſed, by the court out of which the pro- 
ceſs iſſued'. An attachment lies againſt an 
attorney in the cauſe, for not attending, upon 
a ſubpæna, to give evidence of collateral 


* 2 Str. 1150. 1 Blac. Doug. 561. 
Rep. 36. * Doug. 561. 

i x Str. 510, 2 Str. $10, 1 J. ibid. 
1034, 1150. Cowp. 386. 
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facts »; and it may be even had againſt a peer 
of the realm”. But in order to ground this 
- ſummary mode of proceeding, it is neceſſary 
to prove that the witneſs was perſonally ſerv- 
ede, and that his reaſonable expences were 
paid or tendered him”, 


When the witneſs is detained in priſon, a 
habeas corpus ad teſtificandum is neceſſa y, to 
bring him up; for which an application is 
made to a judge, upon an affidavit, ſworn to 
by the party applying *, ſtating that he is a 
material witneſs, and willing to attend” : Up- 
on this application, the judge, if he think 
proper, will grant his Fa? for the writ, which 
is then ſued out, ſigned and ſealed*. But a 
habeas corpus ad leſtiſicandum will not lie, to 
bring up a priſoner of war?: And where the 
application for it appeared to be a mere con- 
trivance, to remove a priſoner in execution, 
the court refuſed to grant it v. The writ be- 
ing ſued out, ſhould be left with the ſheriff, 


» 2Str, 810. 2Ld. Raym. 36. 
1528. S. C. Cowp. 845. Forteſ. 396. 
but ſee 3 Bur. 1687. 7 Cowp. 672. Per Cure 

„ Say. Rep. 50. 1 Wilſ. Hil. 1780. 
332. S. C. ; „ I. B. 

* 2 Str. 1054. * Doug. 419. 

Ju. 1150. 1 Blac. Rep. * 3 Bar. 1440. 

1 
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dr other officer in whoſe cuſtody the witneſs is 
detained, who will bring him up, on being 
paid his reaſonable charges“. | 

——— Ck. 
When a material witneſs is going, of reſides 
abroad, ſo that he cannot attend at the trial, 
the party requiring his teſtimony may move 
the court; in term time, or apply to a judge in 
vacation, for a rule or order to have him exa- 
mined on interrogatories, de bene eſſe, before 
one of the judges of the court, if he reſide in 
town, or, if in the country or abroad, before 
commiſſioners ſpecially appointed, and ap- 
proved of by the oppoſite party . The rule 
or order for this purpoſe cannot be obtained 
without conſent; the depoſitions of witneſſes, 
upon interrogatories, not being the beſt exiſt- 
ing evidence, the nature of the caſe ad- 
mits of, The coutt however will do every 
thing in their power to make the parties con- 


ſent, when neceſſary; as by putting off the 
trial, at the inſtance of the defendant, if the 


+ 1 Cromp. 248, 9. 2x. the priſoner's eſcape, 4d. 
Whether the officer may not ibid. | 
require an indemnity, againſt 1 Cromp, 229. 
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plaintiff will not conſent * : and if the defend- 
ant refuſes, the court will not give him judg- 
ment as in caſe of a nonſuit. 


The application, in the firſt inſtance, is for 
a rule or ſummons to ſhew cauſe, upon an 
affida vit, ſta ing that the witneſs is material, 
and going or reſident abroad; which being 
conſented to, the court will make the rule ab- 
ſolute, or the judge an order upon the ſum- 
mons. The interrogatories ſhould be then 
prepared, which are ſigned by counſel, and 
ought not to be too leading: this done, a co- 


py of the interrogatories is given, in town, to 


the oppoſite attorney, with notice of the time 
when the witneſs is to be examined, in order 
that he may file croſs interrogatories, if he 
think proper. At the time appointed, the 
witneſs is taken, with the interrogatories, to 
the judge's chambers, where he is examined 
by the judge's clerk; and his depoſitions be- 
ing ſworn to, copies are made out and deli- 
vered to the party requiring them 7. If the 
witneſs reſide in the country or abroad, a de- 
dimus poteſtatem iſſues, which is annexed to 
the interrogatories, and the commiſſioners 
certify the anſwers under their ſeals *, And 


Doug 419. % ol Cromp. 229, 
7 Imp. K. B. 338. 


on Interrogatozies. $31 


as the depoſitions, in either caſe, are only 


taken de bene eſſe, they cannot be made uſe 


of, if the witneſs ſhould happen to be in this 
country, at the time of the trial *, 


* 2 Salk. 691. 
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CHAP. XXXVIL 


Ok the Recozd of Milt 1Iz\us, and 
Arbitration. 


HE laſt thing to be conſidered, previ. 
ous to the trial, is the mode of making 
up and paſſing the record of i, prius. 


The record, which is ſuppoſed to be tran- 
ſcribed from the iſſue-roll, contains the plead- 
ings, &c. as in the iſſue or paper-book ; and is 
in nature of a commiſſion to the judges at n/ 
prius, for the trial of the cauſe, It begins 
with the p/aciza, or ſtile of the court, of the 


term iſſue was joined; and after a ſecond 


placita *, of the term the cauſe is tried, it 
concludes with the jurata, as follows: 


—— to wit. The jury between A. B. by bis at- 
torney plaintiff, and C. D. defendant, of a plea of, 
Sc. (according to the nature of the action) is 
reſpited before our lord the king at Weſt- 
minſter, (or, by original, whereſoever, &c.) 

* For the reaſon of a ſe- where the parties do not 


cond placita in the King's- go to trial, the ſame term 
Bench, and why it is omit- iſſue is joined, ſee Gilb. C, 


ted in the Common Pleas, P. 80, 81. 1 Cromp. 234. 


Until 


Ok the Reco, &. 633 


wntil — (the return of the diſtringas) 


unleſs the king's right truſty and well beloved 
Lloyd Lord Kenyon, his majeſty's chief juftice, 
afjiened to hold pleas before the king himſelf, 
(if in London or Middleſex ; or, if at the aſ- 
ſizes, unleſs his majeſty's juſtices aſſigned to take 
the aſſizes, in and for the county of ) 
ſhall firft come on (the day of trial) at the 
Guildhall of the ſaid city, (if in London ; or if in 
Middleſex, at Weſtminſter-Hall, or, if at the 


aſſizes, at the place of trial, i the ſaid coun- 


75, according to the form of the ſtatute in 
ſuch caſe made and provided, for default of the 
jurors, becauſe none of them did appear : therefore 
let the ſheriff have the bodies of the ſaid jurors, to 


make the ſaid jury, between the parties aforeſaid, 


of the plea aforeſaid, accordingly ; the ſame day is 
given to the parties aforeſaid, at the ſame place. 

At the aſſizes, the jurata concludes with 
what is called the /ciendum, as follows: Aud be 
it known, that the king's writ en record was de- 
livered to the deputy ſher:ff of the ſuid county, on 
the —— day of in this ſame 
term, the laſt day of term preceding the trial) 
before our lord the king at Weſtminſter, to be 
executed according to law, at his peril. 


Mm 4 The 
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The reco d of niſi prius was formerly made 
out by the clerks of the chief clerk * ; but it 
is now done by the atcornies, and is to be fair- 
ly engroſſed, on a preſs or ſkin of parchment, 
ſtamped with a double half-crown ſtamp ©, 
The record being engroſſed, is carried to the 
nifi prius office, where it is ſealed and paſſed, 
for which is paid ſeven ſhillings and ſix-pence 
for the firſt eight ſheets, ſeven ſhillings for 
every eight ſheets after, and fix- pence to the 
ſealer l. In London and Middleſex, all records 
of 11/7 prius are to be ſealed, on or before the 
reſpective days appointed by the Lord Chief 
Juſtice, in the ſittings paper, for their trial *, 
And there is an old rule of court, that no re- 
cord of nift prius, for the trial of an iſſue at 
the a//izes, ſhall be ſealed after the end of three 
weeks, next after the end of the term f: But 
by obtaining a judge's order, for which the 
clerk is paid two ſhillings, and which he will 
procure at his leiſure, the record may now be 
ſcaled, at any time before the aſſizes *, 


v R. T. 1 Jac. II. R. M. KR. E. 7 Geo. I. 


5 Ann. reg. 1. R. T. 31 Car. II. and 
R. M. 5 Ann. reg. 1. ſee a former rule of T. 15 

(3). . 1 8 
Same rule. (a). zien. II. (a). 


If 


of Mili Prius. 535 


If the iſſue has not been previouſly entered 
of record, it muſt be ſo entered, or at leaſt an 
iucipitur made, before the paſſing of the record 
of niſi prius : For it is a rule of court, that no 
record of niſi prius ſhall be ſealed, or paſſed at 
the niſi prius office, by the cuſtos brevium, or 
any clerk of that office, before the iſſue in that 
cauſe be fairly entered on record, or an incipi- 
tur thereof, and ſuch entry, with the record of 
niſi prius, be firſt brought to and ſigned by the 
ſecondary ; for which no fee ſhall be demand- 
ed or paid, but the uſual and accuſtomed fee, 
due to the chief clerk, for entry of ſuch iſſue on 
record k. In practice it is uſual, when the re- 
cord has not been previouſly entered, to make 
an incipitur on a roll of the term iſſue was join- 
ed, and to take the roll, record of niſi prius, 
and draft of the iſſue, to the clerk of the 
judgments, who enters the iſſue, and marks 
the roll, record and iſſue paper, taking three 
ſhillings and ſix pence for the firſt ten ſheets, 
and one ſhilling for every ſix more. 


The record of niſi prius being made up and 
paſſed, the cauſe is entered for trial. And in 
this ſtage of the proceedings, or more fre- 


R. M. 5 Ann. reg. 1. Jac. II. ante, 472, 3. 
dee alſo the rules of H. Imp. K. B. 331. 
1649. E. 1657. and T. 1 

| | quently 


— 


— = Zac 


—— c me 
— — 2 2 — —— 


222 ͤ ͤ EE RS 
= — — 
5 2 
- "I 
I. 8 2 
== S 


8 — — 
2 TR nn erage — — — 
2 — 
== "= 8 = 
— x > 2 up IF + 
= — — — - 


. 
n 
_. „ 


336 Ot Arbitration: 


quently at the trial, when one or other of the 
parties is commonly fearful of the event, the 
matter in diſpute is ſometimes referred to 


arbitration. 


Arbitrations are of two kinds, firſt, where 
there is a cauſe depending in court, and ſe- 
condly, where no cauſe is depending, The 
ſubmiſſion, in the former caſe, is either by 
rule of court originally, or by order of nf 
prius, which is afterwards made a rule of 
court; and upon a ſubmiſſion of this Kind, 
the plaintiff uſually takes a verdict for his ſe- 
curity, particularly when there is ſpecial bail, 
who would not otherwiſe be liable for the ſum 
awarded. In the other caſe, the ſubmiſſion 
is by agreement of the parties, which is either 
in writing, or by parol; and when in writing, 


It is uſually agreed that the ſubmiſſion ſhall 


be made a rule of court. 

A ſubmiſſion to arbitration, by rule of 
court, of all matters in difference between the 
Parties in the cauſe, is not confined to the 
ſubje&t matter in the particular action then 
depending ; but will extend to croſs demands 
between the parties, though not pleaded by 
way of ſet-off; and the cofts being to abide 
the event, makes no difference“: But a re- 
ference of all matters in difference in the cauſe, 


* 2 T. R. 645. WD 
: Ween 


Of Arbitration. 537 


between the parties, is confined ſolely to the 
matters in diſpute in that particular action, 
A ſubmiſſion to an award having been made 
a rule of court, between A. and B. the parties 
on the record, which award not having been 
made in time, the diſpute was referred to a 
ſecond arbitrator, by B. and C. who were the 
real parties in the ſuit, the court would not 
grant an attachment againſt B. for not obey- 1 
ing the award made by the ſecond arbitrator, 3 
becauſe the reference ſhould have been made 
by the parties on the record; and even if it 1 
had, there ſhould have been another rule, to | 


make the ſecond ſubmiſſion a rule of court: "oh 
And as the court had no juriſdiction in this 1 
caſe, they could not go into the merits, though 9 


B. conſented to waive the objection ?, 


It was formerly holden, that a reference to 
arbitration was an implied ſtay of proceed- 
ings”, But in the beginnftg of queen Aun's 
time, a rule was made, that no reference | 
whatſoever, of any cauſe depending in this » 
court, ſhould ſtay the proceedings; unleſs it 9 
was expreſſed, in the rule of reference, to be 
agreed, that all proceedings in this court 
ſhould be ſtayed *, 


'2 T. R. 643. ; at; Raym, 789. 1 


E Mod. 24. 
| There | 
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There are ſeveral ways however, in which 
the power of arbitrators may be legally deter- 
mined ; as firſt, by death; ſecondly, by their 
not making an award, within the time li- 


mited; thirdly, by their diſagreement, and 


refuſal to act or intermeddle any further, 
or by their appointing an umpire to act for 
them; and fourthly, by the revocation of 
the parties: reſpecting which it is laid down, 
that although a man be bound in a bond to 


ſtand to the arbitrament of another, yet he 
may countermand or revoke the power of the 


arbitrator ; for a man cannot, by his own act, 
make an authority power or warrant not coun- 
termandable, which by the law and of its own 
nature may be countermanded? : But by this 
countermand, or revocation of the power of 
the arbitrator, the bond is forfeited, and the 
obligee ſhall take the benefit thereof*, A 
matter was referred by conſent at »/ prias, to 
the three foremen of the jury, and before the 
award was made, one of the parties ſerved the 
arbitrators with a ſubpæna out of Chancery, 
which hindered their proceeding to make the 
award; the court held this to be a breach of 


* 3 Rol. Abr. 261, , 1. 90, 71,72. 
Sid. 428. 2 Saund. 129. 1 8 Co. 82. 
Lev. 174, 285, 302. 3 Lev. II. ibid. T. Jon. 134. 


the 
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the rule, and granted an attachment niit. 
So where the parties, upon a reference, con- 
ſented to abide by the award, and not to bring 
any bill in equity, and their ſubmiſſion was 
made a rule of court, and after an award 
made, one of them filed a bill in Chancery 
againſt the other, the court made a rule abſo- 
lute for an attachment *. 


When a cauſe is referred at the trial, it is 
uſual to get the witneſſes ſworn, before they 
leave the court*; otherwiſe (if required) they 
muſt be ſworn before a judge: And the order 
of niſi prius being obtained, from the clerk of 
niſi prius in London or Middleſex, or from the 
judge's aſſociate at the aſſizes, the arbitrator 
will make an appointment in writing, of a 
time and place for the parties and their wit- 
neſſes to attend him; which appointment 
ſhould be ſubſcribed to a copy of the order 
of niſi prius, and ſerved therewith on the de- 
fendant's attorney: And, previous to the 
meeting, the arbitrators ſhould be furniſhed 
with a ſtate of the caſe, and the names of the 
witneſſes, &c. A ſimilar mode of proceed- 
ing is to be obſerved, where the reference is 


by agreement without ſuit. 
| | «3 


* 1 Salk. 73. Imp. K. B. 650. 
3 Bur. 1256. * 14, 551. 
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| The arbitration then proceeds : and it has 


been holden that arbitrators, having power to 
chooſe an umpire, may elect one before they 


enter upon the examination of the matter re- 


ferred to themY. If the arbitrator cannot 
make his award, within the time limited by 
the order of niſi prius, a rule may be obtain- 
ed, by conſent, for enlarging it; or where the 
fubmiſſion is by agreement without fuit, the 
time may be enlarged by conſent of the parties. 
The rule, when neceſſary, is drawn up by the 
clerk of the rules, on a brief or motion paper, 
figned by the counſel on both ſides, and a co- 


py of it ſerved, with an appointment thereon ; 


but before this rule can be obtained, a motion 
muſt be made, for making the order of ni 


prius a rule of court *. 


References made by rule of court having 
been found to contribute much to the eaſe of 


the ſubject, in the determining of controver- 


ſies, the parties being obliged thereby to ſub- 
mit to the award, under the penalty of impri- 
ſonment, it was enacted, by the ſtatute g and 
10 V. III. c. 15. 1. © that it ſhall and may 
« he lawful for all merchants and traders, 
te and others deſiring to end any controverſy, 
S ſuit or quarrel, for which there is no other 


V2 F. R. 644. Imp. K. B. 651. 
* remedy 
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te remedy but by perſonal action or ſuit in 
« equity, by arbitration, to agree that their 
« ſubmiſſion of their ſuit to the award or um- 
ce pirage of any perſon or perſons, ſhould be 
ce made a rule of any of his majeſty's courts 
ce of record, which the parties ſhall chooſe, 
« and to inſert ſuch their agreement in their 
t ſubmiſſion, or the condition of the bond or 
« promiſe, whereby they oblige themſelves 
© reſpectively, to ſubmit to the award or um- 
ce pirage of any perion or perſons ; which 
ce agreement being ſo made, and inſerted in 
te their ſubmiſſion or promiſe, or condition of 
« their reſpective bonds, ſhall or may, upon 
ct pr: ducing an affidavit thereof made by the 
«© witn: ſſes thereunto, or any one of them, in 
ce the court of which the ſame is agreed to be 
ce made a rule, and reading and filing the ſaid 
« aff :vit in court, be entered of record in 
ct ſugh Hurt, and a rule ſhall thereupon be 
© made by the ſaid court, that the parties 
e ſhall ſubmit to, and finally be concluded by 
te the aibitration or umpirage which ſhall be 
* made conceriing them, by the arbitrators 
* Gr umpire, purluant to ſuch ſubmiſſion ; 
«© and in caſe of diſobedience to ſuch arbitra- 
«© tion or umpirage, the party neglecting or 
« refuſing to perform and execute the ſame, 
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* or any part thereof, ſhall be ſubject to all the 
ei penalties of contemning a rule of court, 
hen he is a ſuitor or defendant in ſuch 
© court, and the court on motion ſhall iſſue 
« proceſs accordingly, which proceſs ſhall 
© not be ſtopped or delayed in its execution, 
ct by any order, rule, command, or proceſs of 
ct any other court, either of law or equity, 
© unleſs it ſhall be made appear on oath to 

&« ſuch court, that the arbitrators or umpire 
ct miſbchaved themſelves, and that ſuch 
ic award, arbitration or umpirage was pro- 
ec cured by corruption, or other undue means.” 
The intent of this act was to put ſubmiffions, 

where no cauſe was depending in court, upon 
the ſame footing with thoſe, where there was 


a cauſe depending; and it is only declaratory 


of what the law was before, in the latter 
caſe *. 

A parol ſubmiſſion is not within the ſtatute; 
nor a ſubmiſſion in writing, unleſs it is agreed 
to be made a rule of court. But where there 
is ſuch an agreement, it ſeems that the court 
will enforce the execution of a parol award by 
attachment . A conſent, in the arbitration 


dond, to make the award a rule of court, in- 
ſtead of the ſubmiſſion, will not warrant the in- 


2 Zur. 701. Barnes, 54. | 
yy terpoſition 
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terpoſition of the court, under this act. But 
where a ſubmiſſion was by bond, and at the 
end of the condition there was this clauſe, 
And if the obligor jhall conſent, that this ſubmi/- 
fon be made a rule of court, that then, &c. 
the court on motion held theſe conditional 
words to be a ſufficient indication of conlent, 
and made the award a rule of court*. So 
where the agreement, to make the ſub- 
miſſion a rule of court, was no part of the 
condition, but was there- under written, and 
not ſigned ; it appearing by afidavit that the 
ſubſcription was made, before the execution 
of the bond, it was taken by the court to be 
part of the condition, as an indorſement by 
way of defeazance is part of the deed; and 
the ſubmiſſion was made a rule of court. 


It will next be proper to conſider the 
award; and the mode of enforcing it, by 
the party in whole favour it is made, or 
of ſetting it aſide, by the oppoſite party. 
The general requiſites of an award are, that 
it be certain, mutual and final <, But certain- 
ty to a common intent is ſufficient *: And 


” 2 our. 1158. - © See Bac. Abr. tit. Arbi- 
* 1Salk. 72. 1 Ld. Raym. trament,and Md on Awards. 
bag S& C. 41 Bur. 274: 


Barnes, 55. 
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though the award is final, as to all matters 


referred, and decided upon by the arbitrators, 
yet upon a reference of all matters in differ- 
ence between the parties, an award does not 
preclude the plaintiff from ſuing for a cauſe of 
action, exiſting againſt the defendant at the 
time of the reference, upon proof that the 


ſubject matter of ſuch action was not laid be- 


fore the arbitrators, nor included in the mat- 
ters referred. 5 


Where a cauſe is depending, the ſubmiſſion 


is either ſilent with regard to cs, or they 


are directed to abide the event of the award, 


or elſe to be in the diſcretion of the arbitra- 
tor. The power of awarding coſts is neceſ- 


ſarily conſequent to the authority conferred 


upon the arbitrator, of determining the cauſe ; 


and the reaſon why, 1n references of this ſort, 
a proviſion is frequently inſerted, that the coſts 
ſhall abide the event of the award, 1s, that the 
arbitrator may not have it in his power to 


' with-hold coſts from the party who is in the 


right: But that is to be conſidered as the re- 
ſtriction of a power, which he would other- 


wiſe neceſſarily have, of allowing coſts at his 


election 
N „„ 044; £. 
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Where the coſts are directed to abide the 
event, that muſt be taken to mean the legal 
event: therefore, where an action of treſpaſs 
was brought for pulling down the plaintiff's 
gates, and aſſaulting him, and the defendants 
pleaded not guilty ro the whole declaration, 
and juſtified, as to all the counts but one, 
under different rights of way ; and the arbi- 
trator awarded a right of way to the defend- 
_ ants, different from any of thoſe ſet forth, and 
gave five ſhillings damages to the plaintiff for 
the aſlault, as having been committed, when 
the defendants were attempting to exerciſe a 
right of way, negatived by the arbitrator ; 
the court held that the plaintiff could recover 
no more coſts than damages, the award of 
the arbitrator not being tantamount to a 
judge's certificate, under the 22 and 23 Car. 
II. c. g*, Where the coſts are left to the 
diſcretion of the arbitrator, he can only award 
common coſts, as between party and party, and 
has not the power of awarding coſts to be 
taxed or paid, as between attorney and client *. 

Whenever coſts are generally awarded to be 
paid, it is always underſtood that they ſhall 
ve taxed by the maſter i; but he will only 


N. 138. Rep. 953. 8.5. | 
* Cowp, 127. 2 Blac. - * 2 Str.737. Barnes, 56,8. 
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tax them, to the time of the reference ©, 
And where an award was made, that one 
party ſhould pay the other ten pounds, and 
the coſts of a ſuit depending in an inferior 
court, and then to give mutual releaſes, the 
court held that to pay ſuch coſts as the maſter 
ſhall tax is good; for id certum eft, quod cer- 
zum reddi potæſt: but this is uncertain, and 
carries it farther than has hitherto been al- 


lowed ', Where the cauſe goes off upon an 


ineffectual arbitration, and is afterwards tried, 


coſts are allowed as upon a remanet . 


The mode of enforcing an award, by the 
party in whoſe favour it is made, is by aclion, 
or, when the ſubmiſſion is made a rule of 
court, by attachment; and if a verdi# has been 
taken for the plaintiff's ſecurity, by entering 
up judgment thereon, and taking out execulien. 


Upon a ſubmiſſion being made a rule of 


court, it was formerly holden, that the party 


might proceed both by action and attachment 


at the ſame time”; but a different doctrine 
has been ſince laid down“. 


Barnes, 58, 123. 1 Salk. 73. 


„„ | * Andr. 299. Cal. 7p. 
" 5 Bur. 2694. Hardw. 106. | 


Where 
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Where the ſubmiſſion is by deed, with a 
penalty, an action of debt hes upon it, for the 
non- pe formance of the award ; and that, whe- 
ther the award be for the payment of money, 
or the performance of a collateral act: and 
an action of debt allo lies, upon a ſubmiſſion 
by deed, without a penalty, or upon a ſub- 
miſſion in writing, without deed, or by parol, 
where the award 1s for the payment of mo- 
ney ; but where it is for the performance of a 
collateral act, the plaintiff ſhould proceed by 
action of covenant upon the deed, or, if the 
ſubmiſſion be without deed, by action on the 
caſe b. | 
Where the ſubmiMon is by rule of court 
originally, or by order of 2½% prius on agree- 
ment, which is afterwards wade à rule of 
court, the party diſobeying an award is not 
only liable to an action, but alio to an attach- 
ment, as for a contempt. And where the 
original award was loft, the court, on a pro- 
per affidavit, granted an attachment upon a 
copy of 1t%, But before any application is 
made for an attachment, or to ſer aſide an 
award ”, the ſubmilſion mutt be made a rule 
of court, if not one already; which is done on 


2 Ld. Raym. 1040. 2 Str. 117 
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an affidavit, by one of the witneſſes, of the due 
execution of the bond, or agreement contain- 
ing the ſubmiſſion ; and if he refuſe to make 
it, the court will compel him*. But where 
a matter is referred to arbitrators, by rule of 
court, and they make their award, the court 
will compel a performance of it, as much as 
if the award were part of the rule; fo that a 
new rule 1s needleſs *, 

The party having a remedy by action on 
the award, it is diſcretionary in the court, 


whether or not they will enforce it by attach- 
ment. And therefore, where there was a 


contrariety of evidence, they would not de- 
termine it upon affidavits, ina ſummary way *. 
So, where the defendant was a bankrupt, and 
incapable of paying the ſum awarded, the 
court refuſed an attachment for non-payment 
of it”: and where a party was taken upon an 
attachment, for not performing an award, af- 
ter which he became bankrupt and obtained 
his certificate, the court ordered him to be 


diſcharged ; for this was a demand for which 


debt would lie, and the act ſays he ſhall not be 
arreſted, proſecuted or impleaded for any debt 


* 1 Str. 1. Barnes, 58. v Ann, K. B. 1 Cromp. 
ein. 270. 


1 Str. 695. | 
| dus 
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due before the bankruptcy: it would there- 
fore be hard to keep him in cuſtody, when 
the duty is diſcharged . A feme ſole hav- 
ing agreed to a reference, was awarded to 
deliver up two notes, and pay a ſum of mo- 
ney; ſhe married, and the huſband refuſing to 
pay, it was doubted if the court could grant 
an attachment, againſt both or either of 
them. A foreign attachment in London, if 
properly pleaded, is a good bar to an action 
of debt on bond, conditioned for the per- 
formance of an award; but it is no anſwer 
to an attachment in this court, for non-pay- 
ment of the ſum awarded *, 

In order to proceed by attachment, there 
muſt be perſonal notice of the award, and a 
demand of the money, or other thing award- 
ed*; which demand may be made by the 
party himſelf, or by a third perſon, vader a 
power of attorney : and at the time of de- 
manding it, a copy of the rule mult be ſerv- 
ed upon the oppoſite party, and of the 


maſter's allocatur thereon, if the demand is of 


taxed coſts, and alſo a copy of the award, and 


Sr. 1152. * Grant v. Haauding, 4 
* Anon, 1 Cromp. 270. T. R. 314. 0 an I 
71 Ld. Raym. 636. 3 Cromp. 270. 
. C. * 12 Mod. 257. 
„ of 
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of the power of artorney, if the demand is 
made by a third perlon ; the oripinal rule and 
allocatur, and aifo the award and power of at- 
torney, When neceffary, being at the ſame 
time produced and ſhewn®. After a demand 
and refuta}, the court upon an affidavit there- 
of, and of the due execution of the award, and 
power of attorney, will grant a rule for an at- 
tachment ni, which they will afterwards make 
abſolute, on an affidavit of ſervice, if no ſuf- 
ficient cauſe be fhewn to the contrary. Where 
a ſubmiſſion to an award is made a rule of 
court, under the ſtatute, there being no ac- 
tion, the affidavits upon which to apply for an 
attachment, for diſobeying the award, need 
not be intitled in any cauſe ; but the affidavits 
in anſwer wuſt ©: And if an affidavit be put 
into covrt, without any title, the court cannot 
take notice of it, though the adverſe party is 
willing to waive the objection, The affir- 
mation of a Quader is not ſufficient to ground 
an attachment, for the non-performance of an 
award © 

Where a cauſe is referred at the trial, and 
a verdict taken for the plaintiff's ſecurity, and 
an award is afterwards made in his favour, 


b Imp. K. B. 051, 2. N. 043. 
3 T. R. 60 1. Ante. 202. 1 Str. 441. 
the 


3 
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the plaintiff may make his election, either to 
proceed on the award, by action or attach- 
ment, or on the verdict, by moving the court 
for leave to ſign judgment, and take out ex- 
ecution, for the money awarded. The 
affidavit for this purpoſe muſt ſtate the due 
execution of the award, and the demand and 
refuſal of the money, in like manner as on 
moving for an attachments: And if no cauſe 
be ſhewn to the contrary, che rule ai will be 
made abſolute. 

The mode of . ſetting aſide an award is by 
application to the court, founded on ſome ob- 
jection to its legality, appearing on the face 
of the award itſelf, or elſe on an affidavit of 
ſome irregularity, as want of notice of the 
meeting , or colluſion or groſs miſbehaviour 
of tne arbitrators': And upon ſuch an ap— 
plication, every ground of relief in equity, 
againſt an award, is equally open in this 
court *, Or the objections to the award may 
be ſhewn for cauſe, againſt an attachment. 
But the court on motion will not enter into 
the merits at large; for if they did, no perſon 


1 1 Salk. 84. 
* Imp. K. B. 65 3. men Atk. 529. | 
38. 3 Alk. 529.2 Bur 70. 


1 Salk. 71. but ſee 3 


3 Dur. 1250, 9. 
Would 
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would ever undertake to be an arbitrator '. 
And they will not ſet aſide the award of 
an umpire, becauſe he received evidence 
from the arbitrators, without examining the 
witneſſes, unleſs he were required to re- 
examine them, before the making of his 
award ”, 


By the ſtatute 9 & 10 W. III. c. 15. 2. 
« Any arbitration or umpirage, procured by 
* corruption or undue means, ſhall be judged 
« and elteemed void and of none effect, and 
<« accordirgly be ſet aſide by any court of law 
« or equity, ſo as complaint of ſuch corrup- 
ce tion or undue practice be made, in the 
e court where the rule is made for ſubmiſſion 
« to ſuch arbitration or umpirage, before the 
« laſt day of the next term after ſuch ar- 
« bitration or umpirage made and publiſhed. 
« to the parties *.“ 


And where the application is to refer back 
an award to the ſame arbitrator to re-conſider 
it, on the ground that he had not ſufficient 
materials before him, it muſt be made within 
the ſame time; although the arbitrator be 
not charged with corruption or undue means”, 


* x Salk, 71. 1 Str. zei. „ Cow p. 23. Barnes, Thi 
3 Atk. 529. 2 Bur. 701. N. 781. 
I. R. 389. 


But 
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ections ariſe upon the face of the 


award, it leems they may be made at any 
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Ok Trials by the Country, and their 


Incidents. 


RIAL S by the country are at bar, or 

niſi prins, Before the ſtatute em. 2. 
(13 Ed. I.) c. zo. civil cauſes were tried either 
at the bar of the court, or, when of no great 
moment, before the juſtices in /yre : a practice 
having very early obtained, of continuing the 
cauſe from term to term, in the court above, 
provided the juſtices in Eyre did not previouſly 
come into the county, where the cauſe of 
action aroſe; and if it happened that they ar- 
rived there within that interval, then the 


_ cauſe was removed from the juriſdiction of 


the juſtices at eſtminter, to that of the juſ- 
tices in Eyre*. Afterwards, when the juſtices 
in Eyre were ſuperſeded, by the modern 
juſtices of aſſize, it was enacted, by the above 
ſtatute, that inquiſitions to be taken of tre!- 


cc paſſes, pleaded before the juſtices of either 


3 Black Com. 352, 


ce peiich, 
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ct bench *, {hall be determined before the juſ- 
ce tices of aſſize, unleſs the treſpaſs be ſo hei- 
© nous, that it requires great examination; 
© and that inquiſitions of other pleas pleaded 
ee jn either bench, wherein the examination is 

« eaſy, ſhall be alſo determined before them; 
ce as when the entry or ſeiſin of any one is 
« denied, or in cafe a ſingle point is to be in- 
« quired into: but inquiſitions of many and 


ce weighty matters, which require great ex- 


ce aminztion, ſhall be taken before the juſtices 
« of the benches *©, &c.; and when ſuch in- 
« queſts are taken, they ſhall be returned into 
te the benches, and there judgment ſhall be 
ec given, and they ſhall be enrolled.” Since 
the making of this ſtatute, cauſes in ge- 
neral are tried at v prizes ; trials at bar being 
only allowed in ejeZZment, and other cauſes, 
which require great examinationé. 
When the crown is immediately Concern- 
ed, the Attorney General has a right to de- 
mand a trial at bar. Jn all other cafes, it is 
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b This Statute, extend 
ing only to the courts of 
King's Bench and Com- 


mon Peas, whenever an 


iſſue is joiged in the Ex- 


che quer, to be tried in the 


country, there is a particular 


commiſſion, authoriſing the 
judges of afſize to try it. 
Bul. Vi. Pri, 304. 

© 2 Salk. 648. 

7.1 Str. 52 044. 2861 
316. 1 Barnardilt, K. B. 
88. 8. C. 
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entirely in the diſcretion of the court *, go- 

verned by the circumſtances of the caſe* : 

even if the parties conſent, ſuch a mode of 
trial cannot be had, without leave of the 

court . The grounds on which this trial 
ovght to be granted, are the great value of 
the ſubje& matter in queſtion, the probable _ 
length of the inquiry, and the likelihood that 
difficulties may ariſe in the courſe of it", In 
ejeftment, it is ſaid, the rule has been not to 
allow a trial at bar, except where the yearly 
value of the land is one hundred pounds“; 
and value alonei, or the probable length of 
the inquiry, is not a ſufficient ground for it: 
bur difficulty muſt concur; and in order to 
obtain it upon that ground, it is not ſufficient 
to ſay generally, in an affidavit, that the 
cauſe 1s expected to be difficult ; but the par- 
ticular difficulty, which is expected to ariſe, 
ought to be pointed out, that the court may 
judge whether it be ſufficient k. 


© Say. Rep. 79. i 1 Barnardiſt, K. B. 141, 
x ©: R.:367. | but ſee 1 Str. 479. 
2 Lil. P. R. 608. 1 „ alk, 648. 
Str. 696. * Say. Rep. 79. and ſee 
Per Kenyon, arg. Doug. 2 Lil. P. R. 604. 1 Bar- 
437. and ſee 1 T. R. 363. nardiſt. K. B. 141. 


Tf 
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If one of the juſtices of either bench, or a 


maſter in Chancery, be concerned, it is a good 


cauſe for a trial at bar, be the value what it 
may ': and it is ſaid, that ſuch trial was never 
denied to any officer of the court, nor hard- 
ly to any gentleman at the bar”. The plain- 
tiff may have a trial of this nature, by the fa- 
vour of the court, though he ſue in formd 


pauperis u: but where the plaintiff is poor, the 


court will not grant it to the defendant, un- 
leſs he will agree to take xi privs coſts, if he 
ſucceed, and, if he fail, to pay bar coſts . In 
London, it 1s faid, a cauſe cannot be tried at 
bar, by reaſon of their charter, which exempts 
them from ſervings upon juries out of the 
city . And where the caule of action ariſes 
in a county Palatine, it has been doubted 
whether this court can compel the inhabi- 
tants of the palatinate to attend as jurors 4. 


„ 

= 2 Salk. 65 1. 6 Mod. 
123. S. C. but ſee 2 Lil. 
P. R. Cos. 

12 Mod. 319. 

* 2 Salk. 648. Doug. 
421. but ſee 2 Barnardiſt. 
R. B. 1,46. 

„%% RK. 007 2 
Salk. 644. But noe, the 


great cauſe of Locazeragaink 


the Eft India Company was 
tried at bar, (M 2. Geo. 
III.) by a ſpecial jury cf 
Merchants of London. 2 
Salk. 644. 1 T. R. 366, 
In that caſe, however, the 
Jury conſented to be ſworn, 
and waive their privilege, 
2 Will. 136. 

i Say. Rep. 47. and fee 
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A trial at bar is never granted before iſſue 
Joined ©, except in ejeFment ; in which, as 
iſſue is very ſeldom joined till the term is 
over, it would afterwards be too late to make 
the application *, This ſort of trial ſhould 
regularly be moved for, in the term preced- 
ing that in which it is intended to be had; as 
in Hilary for Eafter, and in Trinity for Mi- 
chaelmas term *, except where lands lie in 
Middleſex * ; and it is never allowed in an iſſu- 
able term », unleſs the crown be concerned in 
intereſt , or under very particular and preſ- 
fing circumſtances *. In Eaſter term, they 
did not formerly allow more than ten trials 
at bar? ; and they mult have been brought 
on, a fortnight at leaſt before the end of it *, 


to allow ſufficient time for the other buſineſs 


of the court. | : 
Antiently, there was no other notice given 
of ſuch trial, than the rule in the office; but 


s 2 Lil. P. R. 238, 608. London, M. 21 Geo. III. 
12 Mod. 331. 1 Str. 6956. Lil. P. R. 603. R. M. 


-S Barnardiſt. K. B. 125. 4 Ann. (e.) 1 Str. 52. 


1 T. R. 364. in notis. N. 615. 1 Str. 


"Say Rep. 58 52. 1 Barnardiſt. K. B. 


+ Lil, P,R-603, 611. $905 
* 2 Salk. 649. > Lil. F. R. 607, 
» Fitzpgib. 267. Per Buller ld. 609. 

juſt. in Coleman v. city of | 


now 


Fe 


oak ws 


Ok Trials at Bar. 559 
now there muſt be fifteen days notice *, The 
plaintiff however, as in other cafes, may coun- 
rermand his notice, and prevent the cauſe 
from being tried at the day appointed ; after 
which, it cannot be brought to trial again, 
unleſs ſome new day be appointed by the 
court“: and it is ſaid, that a ſecond rule can- 
not be made for a trial at bar, between the 
fame parties, in the ſame term ©. Previous 
to giving notice, the day appointed for the 


trial muſt be entered with the clerk of the 


papers ©; and it could not formerly have been 
on a Saturday, or the laſt paper day in term, 
except in the king's caſe f, 

A trial at bar is had upon the venire facias 
or diſtringas, &c. as at common law, without 
any clauſe of niſi prius; and it is moſtly by a 
ſpecial jury of the county where the action is 
laid :. Six days notice at leaſt ought to be 


*2 Salk, 649. had, by conſent, by a jury 
» R. M. 4 Ann. (c.) of a different county; and 
* Firzgib. 267. in 1 ales or Berwick upon 
2 Lil. P. R. 608. T-veed, &c. or where an im- 
5. | partial trial-cannot be had, 
2 Salk. 625. the jury muſt come from 
* 2 Lil. P. R. 123. 1 the next Exgliſb or adjoin- 
Salk. 405. R. T. 8 W. III. ing county, where the 
1 Bur. 292. but ſee Doug. king's writ of wenire runs. 
4.38. where the. trial was 1 T. R. 363. 
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given to the jurors before the trial“; and if a 
ſuficient number do not attend to make a 
jury, the trial muſt be adjourned, and a decem 
or 00 tales awarded, as at common law *; for 
the parties in this caſe cannot pray a ales 
upon the ſtatutes *. And no writ of alias or 
Pluries diſtringas, with a tales, for the trial of 
iſſues at the bar, ſhall be ſued out, before the 
precedent writ of diſiringas, with a panel of 


the names of the jury annexed, ſhall be deli- 


vered to the ſecondary of this court, to the 
intent that the iſſues forfeited by the jury, for 
not appearing upon the precedent writ, may 
be duly eſtreated'. After a trial at bar, if 
the parties be diſſatisfied with the verdict, 
they may move for a new trial, as in other 
caſes ®. 


* 


Trials at nifi prius are always had in the 
county where the venue is laid, and where 
the fact was, or is ſuppoſed to have been 
committed; except where the venue is laid 


n Say. Rep. 30. N. 123. 

5 T. R. 457, 8. 462. = Sty. Rep. 462, 466. 

* 35 Hen. VIII. c. 6. 2 Ld. Raym. 1358. 1 Str. 
4&5 Ph. & M. c. 7. 5 El. 584. S. C. 2 Str. 1105. 1 


c. 25. 14 El. c. 9. 7 &8 Bur. 395. S. P. 


e du 334. 
12 
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in Wales, or Berwick upon Tweed®, &c. or 
in a county where an impartial trial cannot be 
had, in which caſes the cauſe ſhall be tried in 
the next Engliſh or adjoizizg county, where 
the king's writ of venire runs. 

The parties being prepared, and ready to 
proceed to trial, the cauſe is etered with the 
clerk of the papers, on a trial at bar, or with 
the marſhal at 2% prius. The old rule forenter- 
ing cauſes in London and Middleſex was, that 
unleſs they were entered with the chief juſ- 
tice, two days before the fittings, upon which 
they were to be tried, the marſhal might enter 
a ne recipiatur, at the requeſt of the defendant 
or his attorney . And this rule ſtill holds, 
with regard to trials at the ſittings in term: 
But if a cauſe was to be tried at the ſittings 
after term, no ne recipiatur could be entered, 


until after proclamation made, by order of 


the chief juſtice, for bringing in the record; 
and then, if the record was not brought in, 
the defendant's attorney might enter a ne re- 
cpiatur ©, | | 

At preſent, the practice with regard to en- 


tering cauſes for trial, at the ſittings after term 


2 Bur. 859. 

353. 

H. i5 & 16 Car; 
Oo 4 | Or 


II. reg. 2. | 
x R, M, 4. Ann. (a). 
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or aſſizes, ſtands thus: In Middleſex, no re- 
cord or writ of 77 7rius will be received, at 
any fitting after term, unleſs the ſame ſhall 
be delivered to and entered with the mai ſhal, 
within two days after the laſt day of every 
term; and in London, no record of viii privs 
will be received, at any fitting after term, un- 
leſs the ſame ſhall be delivered to and entered 
with the marſhal, the day before the day to 
which the ſittings in London ſhall be adjourn- 


ed, by nine in the evening. At the /ig es, 
the writ and record are entered together * : 


and no writ and record of vii prius ſhall be 
received, in any county in England, unleſs 
they ſhall be delivered to and entered with 
the marſhal, before the firſt fitting of the 
court, after the commiſſion day, except in the 
counties of York and Norfolk, and there the 
writs and records ſhall be delivered to and 
entered with the marſhal, before the firſt ſit- 
ting of the court, on the ſecond day after 
the commiſſion day, otherwiſe they ſhall not 
be received”, And both in Londen and Mid- 
dleſex, as well as at the Mzes, every cauſe 
ſhall] be tried in the order in which it is en- 
tered, beginning with remancis, unleſs it ſhall 


Ne, M. 17 Geo. If, R. H. 14 Geo. It 


R. T. 10 & 11 Geo. II, 
be 
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be made out to the ſatisfaction of the judge, 
in open court, that there is reaſonable cauſe 
to the contrary; who thereupon may make 
ſuch order for the trial of the cauſe, ſo to be 
put off, as to him ſhall ſeem juſt%. Special 
Jury cauſes are appointed for particular days : 
and in London and Middleſex no cauſe can be 
tried by a ſpecial jury, unleſs the rule for ſuch 
jury be drawn up, and the cauſe marked as a 
ſpecial jury, in the marſhal's book of cauſes, 
before the adjournment-day after each term *. 


The cauſe being entered, ſtands ready for 
trial, at the bar of the court, or before the 
judge at ni/i prius: and previous to its com- 
ing on, a brief ſhould be prepared for each 
party, and delivered to counſel; containing a 
ſhort abſtract of the pleadings, a clear ſtate- 
ment of the caſe, and a proper arrangement 
of the proofs, with the names of the witneſ— 
ſes. The grand rule to be obſerved in 
drawing briefs, as it is well expreſſed in a late 
uleful publication *, conſiſts in conciſeneſs 
with perſpicuity. 

When the cauſe is called on, the defen- 
dant may plead any matter of defence, ariſing 


Same rule and mvtice, 


M. 17 Geo. II. 


R. . 30 Geo. 116 
* Sclicn's practice, 472. 
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864 Df Pleas 
after the laſt continuance, or as it is called in 
French, puis darrein continuance, or in Latin, 
poſt ultimam continuationem: and ſuch a plea 
may be pleaded, aſter the jury are gone from 
the bar; but not after they have given their 
verdi&t?, The laſt continuance, previous to 
the ſittings or aſſizes, is the day of the return 
of the venire facias, from whence the plea is 
continued, by the award of the diſtringas, to 
the next term, unleſs the chief juſtice or 
Judges of aſſize ſhall firſt come on the day of 
niſi prius :. And on this day, if any matter of 
defence has ariſen after the laſt continuance, 
it may be pleaded by the defendant ; as that 
the plaintiff has given him a releaſe, or is a 
bankrupt, outlawed or excommunicated : So 
it may be pleaded, that a feme plaintiff is 
married, or, in debt by an adminiſtrator, that 
the plaintiff's letters of adminiſtration are re- 
voked, puis darrein continuance *, 
Theſe pleas are twofold, in abatement and 
in bar*. If any thing happen, pending the 
writ, to abate it, this may be pleaded pu 


Y Pearſon v. Parkins, II. 497. for the time to which 
3 Geo. I. Bul. Ni. Pri. the plea is continued. 
$10. » Bul. Ni. Pri. zog. 

*: Bul. Ni. Pri. 310. and Guüb. C. P. 105. Aleyn, 
fee Dyer, 361. 1 Blac. Rep. 66. | | 
darrein 
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darrein continuance, though there be a plea in 
bar; for this only waives all pleas in abate- 
ment, that were in being at the time of the 
bar pleaded, and not ſubſequent matter: but 
though it be pleaded in abatement, yer, after a 
former bar pleaded, it is peremptory, as well 
on demurrer as on trial ; becauſe, after plead- 
ing in bar, the defendant has anſwered in 
chief, and therefore can never have judgment 
to anſwer over*. After a plea in bar, if the 
defendant plead a plea puis darrein continuance, 
this is a waiver of his bar, and no advantage 
ſhall afterwards be taken of it 4. 


The great requiſite of theſe pleas is certainty; 
and it is not good pleading to ſay, generally, 
that after 7he loft continuance ſuch a thing hap- 
pened, but the time and place muſt be preciſe- 
ly alledged . The form of the plea, if at the 
aſſizes, is as follows: And now at this day, that 
is to ſay, on Sc. comes the ſaid C. D. by S. S. his 
counſel, and ſays (if in bar) that the ſaid A. B. 
ought not further to maintain this action againſt 
him the ſaid C. D. becauſe he ſays, that after 
the —— day of laſt paſt, from which day 


Id. ibid. Freem. 252. 
3 cal. 178. 


1143. 2 Salk. 519. 2 Will. 
139. | 
* Yelv. 141; Cro. Jac... q—NJ Ne. FP 3,9 


2G1. Freem. 112. 2 Lutw. 
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566 Df Pleas 


until the day of in term next, 
(unleſs the juſtices of our lord the king, aſſigned 
to hold the afſizes of our lord the king, in and 


« for the county of — ſhould firſt come on 


the — day of — at in the ſaid coun- 
ty of ) the action aforeſaid is continued, to 
wit, on Sc. at Sc. the ſaid A. B. by his deed 
dated c. did releaſe c.; and fo ſhew the 
particular matter 2. In abatement, the plea 
concludes, by praying judgment of the writ, 

and that the ſame may be quaſhed *; or if the 
writ is abated de fadto, by praying judgment 
if the court will further proceed * : In bar, the 
concluſion of the plea is, that the plaintiff 
ought not ſurther to maintain his action, and 
not, that the former inqueſt ſpould not be taken ; 

becauſe it is a ſubſtantive bar in itſelf, and 

comes in place of the former, and therefore 


muſt be pleaded to the action j. 


There are likewiſe ſome pleas, which may 
be pleaded at 7 privs, that cannot properly 
be termed pleas puis darrein continuance, be- 
cauſe the matter pleaded need not be ex- 


s Bul. Nr. Pri. 3 10. 114; 
Gib ©. . i 199. 2 Lutw. 
Lutw. 1143. 1143. Bul. M. Pri. 3 10. 


3 Lev. 120. Bul. M. Pi. but ſee Dyer, 361. In marg. 


preſsly 
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preſsly mentioned to have happened after the 


laſt continuance; as in tfreppaſs, that the 
plaintiff was outlawed for felony * : So the de- 
fendani may plead, that the plaintiff was co- 
vert on the day of the writ purchaſed ; but 
he cannot plead, that the plaintiff took baron, 
pending the writ, without pleading it after the 
laſt continuance : the diverſity ſeems to be, 
between ſuch things as diſprove the writ in 
fact, and ſuch as diſprove it in law. 


' Pleas after the laſt continuance, being 
productive of delay, are ſubje& to the ſame 
ſort of reſtraints as pleas in abatement : They 
muſt be verified on oath, before they are al- 
lowed ” ; and they cannot be amended, after 
the aſſizes are over”; There can be but one 
plea puis darrein continuance* ; and ſuch a 
plea cannot be plezded, after a demurrer”. 
But if a plea puis darrein continuance be filed, 
and verified on oath, the court cannot {et it 


* Thel. Dig. 204. Bul. Ni. Pri. zog. 


Bro. Abr. Tit. Centinu- Bro. Abr. Tit. Conliuu- 


ance, pl. 57. Bul. Nr. Pri. ance, pl. 5, 41. Jenk. 160. 
310. | Giib. C. P. 105. 
» Freem. 252. 1 Str. 1 Str. 493. cites Ma 


493. 871. but ſee Hob. 81. 


Velv. 181. Freem. 252. contra. 
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- aſide on motion, but are bound to receive 


it 4. 

When a plea puis darrein continuance is put 
in at the aſſizes, the plaintiff is not to reply to 
it there; for the judge has no power to ac- 
cept of a replication, nor to try it, but ought 
to return the plea, as parcel of the record of 
wifi prius ; and if the plaintiff de mur, it can- 
not be argued there. Where a plea is cer- 
tified on the back of the poſea, and the 
plaintiff demurs, if the defendant, on the ex- 
piration of a rule given for him to join in 
demurrer, refuſes to do fo, the * may 
gn judgment *, 


—_— 


Previous to ſwearing the jury, the plain- 
tiff may withdraw the record, and by that 
means prevent the cauſe from being tried. 
But otherwiſe the trial proceeds: and as the 
jury are called, they may be challenged. 


2 Will. 137. 3 T. R. darrein continuance was ſet 
554. but ſee Jens. 159. aide, becauſe the matter of 
Yelv. 180. and Bal. Ni. it aroſe be/ore the laſt con- 
Pri. zog. where it is ſaid tinuance. | 
to be in the breaſt of the * Yely. 180. Cro. Jac. 
judge, whether he will ac- 261. 8. C. Freem. 252. 2 
cept ſuch plea or not, thatis, Mod. 307 . 
whether he will, or will not 2 Mod. 307. 
proceed in the trial. And * Freem. 252. Bul. N. 
in Say. Rep 208. a plea puis Pr... 311. 

Challenges 
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Challenges are of two forts; firſt, to the 
array; and ſecondly, to the polls. Challenges 
to the array are at once an exception to the 
whole panel, in which the jury are arrayed or 
ſet in order by the ſheriff in his return; and 
they may be made upon account of partiality, 
or ſome default in the ſheriff, or his under 
officer who arrayed the panel. And, gene- 
rally ſpeaking, the ſame reaſons that before 
awarding the venire, were ſufficient to 
have directed it to the coroners or eliſors, will 
be allo ſufficient to quaſh the array, when 
made by an officer, of whoſe partiality there 
is any good ground of ſuſpicion. Alſo, tho? 
there be no perſonal objection againſt the 
ſheriff, yet if he arrays the panel at the no- 
mination, or under the direction of either par- 
ty, this is good cauſe of challenge to the 
array. ; Eg 

Challenges to the polls, in capita, are ex- 
ceptions to particular jurors; and, according 
to Sir Edward Cole, they are of four kinds; 


firſt, propter honoris reſpedtum, as if a lord of 


parliament be impanelled on a jury, in which 
caſe he may challenge himſelf, or be chal- 
lenged by either party. Secondly, proper 
Adefectum, as if a juryman be an alien born, or 
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a ſlave or bondman; fo if he be not reſident 
in the county, or have not the neceſſary qua- 
hfication of eſtate. All incapable perſons, as 
infants, ideots, and perſons of aonrgane memo- 
ry, are likewiſe excluded upon this ground“. 
Thirdly, proper afeFum, as that a juror is of 
kin to eicher party within the ninth degree“, 
that he has been arbitrator, or declared his 
opinion on either fide, that he has an intereſt 
in the cauſe *, that there is an action depend- 
ing between him and the party, that he has 


taken money for his verdict, or even eat and 


drank at either party's expence, that he has 
formerly been a jaror in the ſame cauſe, that 


he is the party's maſter, ſervant, tenant “, 


counſellor, ſteward or attorney, or of the fame 
fociety or corporation with him. All theſe 
are principal cauſes of challenge: beſides 
which, there are challenges to the favor, 
where the party objects only on account of 
ſome probable grounds of ſuſpicion, as ac- 
quaintance, and the like; the validity of which 


mult be left to the determination of 7zr7ers, 


who, in cafe the firſt man called be challeng- 


ed, are two indifferent perſons named by the 


court; and, if they try one man and find him 


Gild. CP; 05 * 2 Pur. 1856. 
Finch. L. 1. id. C: . 95. 


inclifferent, 


3 
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indifferent, he ſhall be ſworn; and then he 
and the two triers ſhall try the next; and, 
when another is found indifferent and ſworn, 
the two triers ſhall be ſunerſeded, and the two 
firſt ſworn on the jury ſhall try the reſt *, 
Fourthly, jurors may be challenged proper 
delickum, as for a conviction of treaſon, felony, 
perjury, or conſpiracy; or if, for ſome infa- 
mous offence, he has received judgment of the 
pillory, tumbrel or the like, or to be brand- 
ed, whipped, or ſtigmatized ; or if he be out- 
lawed or excommunicated, or hath been at- 
tainted of falſe verdict, præmunire, or forgery. 
A juror may himſelf be examined on his vozre 
dire, with regard to ſuch cauſes of challenge, 
as are not to his diſhonor or diſcredit; but 
not with regard to any crime, or any thing 
which tends to his diſgrace or Gdiladvan- 
tage“. 


By the balloting act, we may remember, 
the names and additions of the jurors are to 
be written on pieces of parchment or paper, 
of equal ſize, and delivered to the raarthal, 
by the under-ſheriff or his agent; and are to 
be rolled up, by the direction and care of the 


r C. P. c. 8. Bac. Abr, un 
For more of challenges, Juies, (E). 3 Elac. Com. 
lee Co. Lit. 156, &c. Gib 359, &c: 
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marſhal, all as near as may be in the ſame 
manner, and put together in a box or glaſs, 


to be provided for the purpoſe *. And by the 


fame act e, © when any cauſe ſhall be brought 
e on to be tried, ſome indifferent perſon, by 


« direction of the court, may and ſhall, in 
* open court, draw out twelve of the ſaid 
«© parchments or papers, one after another; 
* and if any of the perſons whoſe names ſhall 
ebe ſo drawn, ſhall not appear, or be chal- 
<* lenged and ſet aſide, then ſuch further num- 
<* ber, until twelve perſons be drawn who ſhall 
<« appear, and, after all cauſes of challenge, 
' ſhall be allowed as fair and indifferent; and 
the ſaid twelve perſons fo firſt drawn and 
appearing, and approved as indifferent, their 
names beihg marked in the panel, and they 
being ſworn, ſhall be the jury to try the ſaid 
cauſe; and the names of the perſons ſo 

* drawn and ſworn, ſhall] be kept apart by 
«© themſelves, in ſome other box or glaſs to 


_ © be kept for that purpoſe, till ſuch jury ſhall 


« have given in their verdict, and the ſame is 
ce recorded, or until ſuch jury ſhall, by con- 
ct ſent of the parties, or leave of the court, be 
ce diſcharged; and then the fame names ſhall 
te be rolled up again, and returned to the for- 


Aue, 515, 14. II. c. 25. 11. 
mer 


Of Talefinen. 1 


* mer box or glaſs, there to be kept, with 
ce the other names remaining at that time un- 
« drawn, and ſo foties quoties, as long as any 
'< cauſe remains then ta be tried.“ 

Where a vfeco is allowed in any cauſe, it is 
provided by the ſame ſtatute *, that the jurors 
who took the view, or ſuch of them as ſhall 
appear, ſhall be firſt ſworn upon the jury to 
try the cauſe, before any drawing as aforeſaid; 
and ſo many only ſhall be drawn, to be add- 
ed to the viewers who appear, as ſhall, after 
all defaulters and challenges allowed, make 
up the number of twelve, to be ſworn for the 
trial of the cauſe. 


At common law, if a ſufficient number of 
jurymen did not appear at the trial, or ſo ma- 
ny of them were challenged and ſet aſide, as 
that the remainder would not make up a full 
jury, there iſſued a writ to the ſheriff, of un- 
decim, decem, or of tales, according to the 
number that was deficient, in order to com- 
pleat the jury © : and this is ſtill neceſſary, on 
trials at bar. But now, by the ſtatute 35 
Hen. VIII. c. 6. & 6, 7, 8. (extended to qui 


tam actions, by the 4 & 5 Ph. & M. c. 7.) 


L 514. 


5 T. R. 457, #> 465 
© Gilb. C. P. 73. 8 
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ce the juſtices of aſſize or niſi prius, upon re- 
ce queſt made by the plaintiff or defendanr, 
© are authorized to command the ſheriff, or 
© other miniſter to whom the making of the 
© return ſhall appertain, to name and appoint, 
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N ce as often as need ſhall require, ſo many of 
_ ee ſuch other able perſons of the ſaid county, 
* < then preſent at the ſaid aſſizes or %% prius, 
3 ce as ſhall make up a full jury; which perſons 
W e ſhall be added to the former pane], and their 
2 © names annexed to the ſame; and that the 
of © parties ſhall have their challenges ro the 
A ce jurors ſo named, added and annexed to the 
| | « ſaid former panel, as if they had been im- 
44 * panelled upon the venire facias; and that 
3 te the ſaid juſtices ſhall and may proceed to 
4 ce the trial of every ſuch iſſue, with thoſe per- 
nn N ce ſons that were before impanelled and return- 
5 & ed, and with thoſe newly added and annex- 
| {4 er ed to the ſaid former panel, in ſuch wiſe 
. « as they might or ought to have done, if all 
14 ce the ſaid jurors had been returned upon the 
: | « writ of venire facias; and that every ſuch 
i * trial ſhall be as good and effectual in the 
ip © Jaw, to all intents and purpoſes, as if ſuch 
f | de trial had been had, by twelve of the jurors 
1/8 ce impanelled and returned upon the writ of 
| 'S « venire facias.” The qualification of a ale/- 
4 | man, 
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man, in point of eſtate, is only five pounds per 
amum 2. And, by the 7 & 8 W. III. c. 32. 


$ 3. the ſheriff is directed to return ſuch per- 


ſons, to ſerve upon the 7a/es, as ſhall be return- 
ed upon ſome other pane], and then attending 
the court. Hence it is uſual, to draw their 
names out of the box; though where it is de- 
fired by the gentlemen of the panel who ap- 
pear, and conſented to by the parties, the 
ſheriff may return ſuch other gentlemen as 
can be procured to attend. The plaintiff 
may avoid a nonſuit, by refuſing to pray a 
tales: and after a juror has been challenged 
on the principal panel, he ought not to be 
ſworn as a zaleſman *, | 


After the jury are ſworn, the cauſe is open- 

ed, and the trial proceeds, unleſs the parties 

agree to withdraw a juror; which is frequent- 

ly done, at the recommendation of the judge, 

where it is doubtful whether the action will 

lie; and in ſuch caſe the conſequence is, that 
each party pays his own coſts. 
: — ——— 

In the progreſs of the cauſe, either party, 

if there be occaſion, may tender a bill of ex- 

ceptions, or demur to the evidence. To un- 


Stat. 4&5 W. & M. e.. I Str. 70%. 
24. Y18. | * Str. 540. 2 Ld. Raym. 
* Bul. Mi. Pri. 305, 1410. S. C. 
F derſtand 
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derſtand the nature of theſe proceedings, it 
ſhould be obſerved, that in the firſt ſtage of 
that proceſs, under which facts are aſcertained, 
the judge decides, whether the evidence offer- 
ed conduces to the proof of the fact, which is 
to be aſcertained; and there is an appeal from 
his judgment, by a bill of exceptions. The 
admiſſibility of the evidence being eſtabliſh- 
ed, the queſtion how far it conduces to the 
proof of the fact, which is to be aſcertained, 
is not for the judge to decide, but for the jury 
excluſively; with which judges interfere in 
no caſe, but where they have in ſome forr 
ſubſtituted themſelves in the place of the jury 
in altaint, upon motions for new trials. When 
the jury have aſcertained the fact, if a queſtion 
ariſes whether the fact thus aſcertained main- 
tains the iſſue joined between the parties, or 
in other words, whether the law ariſing upon 
the fact, (the queſtion of law involved in the 
iſſue depending upon the true ſtate of the fact) 
is in favor of one or other of the parties, that 
queſtion is for the judge to decide. Ordi- 
narily he declares to the jury what the law is 
upon the fact which they find, and then they 
compound their verdict of the law and fact 
thus aſcertained. But if the party wiſhes to 


withdraw from the jury, the application of 
: the 
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the law to the fact, and all conſideration of 
what the law is upon the fact, he then demurs 
in law upon the evidence; and the preciſe 
operation of that demurrer is, to take from 
the jury, and to refer to the judge, the appli- 
cation of the law to the fact. 


A bill of exceptions is founded upon ſome 
objection, in point of law, to the opinion and 
direction of the court, upon a trial at bar, or 
of the judge at ni prius, either on account of 
admitting improper evidence x, or rejecting 
that which is proper, over-ruling a challenge, 
or refuſing a demurrer to evidence, &c. In 
theſe caſes it is enacted, by the ſtatute Weſim. 
2. (13 Edw. I.) c. 13. © that if the party 
c write the exception, and pray that the juſti- 
« ces may put their ſeals to it for a teſtimo- 
te ny, the juſtices ſhall put their ſeals; and if 
ce one will not, another ſhall: and if the 
ce king, on complaint made of the juſtices, 
te cauſe the record to come before him, and 
ee the exception be not found in the roll, and 
the party ſhew the exception written under 
ce the ſeal of the juſtice affixed, the juſtice 
ce ſhall be commanded that he appear at a 
© certain day, to confeſs or deny his ſeal ; 


H. Blac. 2 V. 205, 6. » Cro, Car. 341. and ſee 
= 7 Salk. 284. Show. P. C. 120. 
i — 
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it and if the juſtice cannot deny his ſeal, judg- 
© ment ſhall be given, according to the ex- 
ce ception, as it may be allowed or diſallow- 
« ed,” This ſtatute extends to trials at 
bar, as well as thoſe at vi prius; but it has 
been doubted, whether the ſtatute extends to 
criminal caſes . If a judge allow the matter 

ro be evidence, but not concluſive, and ſo re- 
fer it to the jury, no bill of exceptions will 
lie; as if a man produce the probate of a 
will, to prove the deviſe of a term for years, 
and the judge leave it to the jury; becauſe 
though the evidence be concluſive, yet the ju- 
ry may hazard an àattaint, if they pleaſe, and 
the proper way had been, to have demurred 
to the evidence . 


The bill of exceptions muſt be tendered at 
the trial: for if the party then acquieſce, he 
waives it, and ſhall not reſort back to his ex- 
ception, after a verdict againſt him, when per- 
haps, if he had ſtood upon his exception, the 
other party had more evidence, and need not 
have put the cauſe on that point. The ſta- 
tute indeed appoints no time ; but the nature 
and reaſon of the thing require, that the excep- 


See the caſes referred to * T. Raym. 404, 5. T. 
in 1 Bac. Abr. 325. and Jon. 146. 8. C. 
Bul. Ni. Fri. 3 16. ; 


tion 
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tion ſhould be reduce... to writing, when taken 

and diſallowed, like a ſpecial verdict, or de- 
murrer to evidence : not that they need be 
drawn up in form, but the ſubſtance muſt be 
reduced to writing, while the thing is tranſact- 
ing, becauſe it is to become a record. 


On tendering the bill, if the exceptions there- 
in are truly ſtared, the judges ought to ſet their 
ſeals, in teſtimony that ſuch exceptions were 
taken at the trial : but if the bill contain mat- 
ters falſe, or untruly ſtated, or matters where- 
in the party was not over-ruled, the judges 
are not obliged to affix their ſeals; for that 

would be to command them to atteſt a falſi- 
ty", If the judges refuſe to ſign the bill of 
exceptions, the party grieved may have a 
writ, grounded upon the ſtatute, command- 
ing them to put their ſeals, juxla formam ſi a- 
tuliè, &c. This writ contains a ſurmiſe of 
an exception taken and over-ruled, and com- 
mands the juſtices, that Fit be /o, they put 
their ſeals*; upon which, if ic be returned 
quod non ita eff, an action lies for a falſe re- 
turn, and thereupon the ſurmiſe will be tried, 
and if found to be ſo, damages will be given; 


4 y Salk. 288, 9. Fi; 4306; 
"Show. FP. ©. 120. . Brev. 182. 


"2 in. 427.- Bull. . 
P p 3 and 
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and upon ſuch recovery, there iſſues a pe- 
remptory writ . 
When the bill of exceptions is ſealed, the 
truth of the facts contained in it can never 
afterwards be diſputed : and it is either tack- 
ed to the record, or not. If it be not tacked 
to the record, it is neceſlary to ſet out the 
whole proceedings; but otherwiſe a more 
compendious form is ſufficient”, A writ of 
error 1s then brought, to remove the proceed- 
ings into the court above; for a bill of excep- 
tions is only to be made uſe of upon a writ 
of error: and therefore, where a writ of error 
will not lie, there can be no bill of excep- 
tions*, - Upon the return of the writ of error, 
the judge is called upon by writ, either to 
_ confeſs or deny his ſeal”; and if he confeſs 
it, the proceedings being entered of record, 
the party afſigns error”: If the judge deny 
his ſea], the plaintiff in the writ of error may 
take iſſue thereupon, and prove it by wit- 
neſles *. To, 


„ 2 Inſt. 427. Cowp. 501. but ſee 2 Lev. 
v Show. P. C. 120. 236, | 
* Bul. Vi. Pri. 317. 3 Bur. 1693. 1 Blac. 


* 1 Salk. 284. Rex v. In- Rep. 556. 8. C. 
habitaris of Prefion, Bul. N. 2 Lutw. gog, 6. 
Pri. 316. 1 Blac. Rep. 679. e e. 436. 
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The judgment on the writ of error, as in 
other caſes, is either that the former judg- 
ment be affirmed or reverſed. If it be re- 
verſed, a venire de novo iſſues; which ſhall be 
made returnable in this court, although the 
judgment was given in the Common 
Pleas *. 

A demurrer to evidence is a proceeding, 
by which the judges, whoſe province it is to 
anſwer to all queſtions of law, are called up- 
on to declare, what the law is upon the facts 
ſhewn in evidence, analogous to the demurrer 
upon facts alledged in pleading. The rea- 
ſon for demurring to evidence 1s, that the ju- 
ry, if they pleaſe, may refuſe to find a ſpecial 
verdict, and then the facts never appear on 
the record . And the queſtion upon a de- 
murrer to evidence being, whether the evi- 
dence offered be ſufficient to maintain the 
iſſue, the party, on ſuch demurrer, cannot 
take advantage of any objection to the plead- 
ings*, A demurrer to evidence is not allow 
ed in the king's caſe; and therefore if a 
doubt ariſes, upon the effect of the evidence, 


. Ver Buller, Juſt. Doug. 
H. Blac. 2 V. 205. and 134. | | 
ſee 3 3alk, 122. 4 Bac. Abr. * 1d. 218. 
1 8 
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the judge muſt dire& the jury. to find the 
matter ſpecially *, 

If a matter of zecord, or other matter in 
writing, be offered in evidence, to maintain 
an iſſue joined between the parties, all the 
books agree, that the adverſe party may inſiſt 
upon the jury being diſcharged from giving 
a verdict, by demurring to the evidence, and 
obliging the party offering the ſame to join in 
demurrer, or waive the evidence s: and the 
reaſon given for it is, that there cannot be 
any variance of matter in writing*. The 
books alſo agree, that if parol evidence be of- 
fered, and the adverſe party demurs, he who 
offers the evidence may join in demurrer, if 
he will. But the language of the old books 
is very indiſtin&t upon the queſtion, whether 
the party offering pare! evidence ſhall be 
obliged to join in demurrer. In a late caſe, 
which came before the Houſe of Lords, it 
was obſerved, in delivering the opinion of the 
Judges, that parol evidence is ſometimes cer- 
rain, and no more admitting of any variance, 
than a matter in writing; but it is alſo often 
looſe and indeterminate, often circumſtantial, 


Po. Lit. 72. 5 Co. 104. 104. S. C. | 

H. Blac. 2 V. 206. i Gon and Fohnſon v. 

> Cro. Eliz. 753. 5 Co. Hunter, H. Blac. 2 V. 187. 
The 
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The reaſon for obliging the party offering 
evidence in writing, to join in demurrer, ap- 
Plies to the firſt ſort of parol evidence; but it 
does not apply to parol evidence that is looſe 
and indeterminate, which may be urged with 
more or leſs effect to a jury; and leaſt of all, 
will it apply to evidence of circumſtances, 
which evidence is meant to operate beyond 
the proof of the exiſtence of thoſe circum- 
ſtances, and to conduce to the proof of the 
exiſtence of other facts. In ſuch caſes how- 
ever, if the party who demurs will admit the 
evidence of the fact, which evidence is looſe 
and indeterminate, or, in the caſe of circum- 
ſtantial evidence, if he will admit the exiſt- 
ence of the fact, which the circumſtances of- 
fered in evidence conduce to prove, there will 
then be no more variance in this parol evi- 
dence, than in a matter in writing; and in 
ſuch caſe, the party ſhall be allowed to de- 
mur, and his adverſary muſt join in demurrer. 
But on a demurrer to circumſtantial evidence, 
unleſs the party demurring will diſtinctly ad- 
mit, upon the record, every fact, and every 
concluſion, which the evidence offered con- 
duces to prove, it is not competent for him 
to inſiſt upon the jury being diſcharged from 
giving a verdict, by demurring to the evi- 
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dence, and obliging the party offering it to 
Join in demurrer * : though, if the party of- 
fering the evidence conſent to waive the ob- 
jection, and join in demurrer, every fact is to 
be conſidered by the court as admitted, which 
the jury could infer in his favor, from the 
evidence demurred to!: and the court will, if 
they can, give judgment upon ſuch evi- 
dence ® ; but otherwiſe a venire de novo muſt 
be awarded. 

The whole operation of entering the matter 
upon record, and conducting a demurrer to 
evidence, is and ought to be under the direc- 
tion and controul of the court, upon a trial at 
bar, or of the judge at nf prius® ; ſubject 
however to an appeal, by a bill of exceptions, 
if the demurrer be refuſed”, And where a 
demurrer to evidence is admitted, it is uſual 
for the court, or judge, to give orders to the 
aſſociate, to take a note of the teſtimony ; 
which is ſigned by the counſel on both fides, 
and the demurrer is affixed to the paſtea 3. 

Upon a demurrer to evidence, we have ſeen, 
the damages may be aſſeſſed conditionally 
by the principal jury, before they are diſ- 

— dd fee Aleyn, HH. Blac. 2 V. 209. 
22, 34. 5. C. " 1d. FQ3--- 

Doug. 119. Id. ibid. Cro. Car. 341. 

= Id. ibid. 1 Bul. M. Pri. 313. 

charged; 
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charged; or they may be aſſeſſed by another 
Jury, upon a writ of inquiry, after the de- 
murrer is determined: and it is ſaid to be 
the moſt uſual courſe, when there is a de- 
murter to evidence, to diſcharge the jury 
without further enquiry *. 


The evidence being gone through, and 
ſummed up by the judge, the jury, if they 
think proper, may withdraw from the bar, to 
deliberate on their verdict. And they are 
allowed to take with them letters patent, and 
deeds under ſeal, and the exemplification of 
witneſſes in Chancery, if dead; but not a wri- 
ting without ſeal, unleſs by conſent of parties, 
nor any evidence but what was ſhewn to the 
court *, If the jury take with them patents, 
deeds, &c. without leave of the court, or wri- 
tings not under fea], books, &c. without con- 
ſent of the parties, it will not avoid the ver- 
dit”; though they be taken by the delivery 
of the party, for whom the verdict was given: 
So, though one of the jury ſhew a writing, 
which was not given. in evidence, to his com- 
panions”, But if the party for whom the 


r Ante, 317, 18. Plowd. 2 Rol. Abr. 686. 
410. 1 Ld, Raym. 60. Co. Elia, 41, 
Doug. 222. J. 616. 

e. 143; 
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verdict is given, or any for him, deliver to 
the jury a letter, or other writing, not given 
in evidence, it will avoid the verdict “: And 
ſo if they examine witneſſes by themſelves, 
though to the ſame evidence as was given in 
court x. But they may come back into court, 
to hear the evidence of a thing whereof they 
are in doubt?, The objection in theſe caſes 
muſt be returned upon the pea, or made 
parcel of the record ; otherwiſe it will not be 
a ground for ſtaying judgment, or bringing a 
writ of error *. | 
When the jury have agreed, they return to 
the bar: but before they gave their verdict, 
it was formerly uſual to call or demand the 
plaintiff, in order to anſwer the amercement, 
to which by the old law he was liable, in caſe 
he Ailed in his ſuit«; and it is now uſual to 
call him, whenever he is unable to make out 
his caſe, either by reaſon of his not adducing 
any evidence in ſupport of it, or any evidence 
ariling in the proper county, The caſes in 
which it is neceſſary that the evidence ſhould 
ariſe in a particular county, are either where 
the action is in itſelf local; or made ſo by act 


ii. 22. b. Co. Eliz. 616. and fee 
Ero. Eliz. 411. Bul. Nt. Pri. 303. 


7 Rol. Abr. 676. * 2 Dlac. Com. 376. 


of 
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of parliament, as in actions upon penal ſta- 
tutes, &c. or where, upon a motion to change 
or retain the venue, the plaintiff undertakes 
to give material evidence, in the county where 
the action was brought*. And there is this 
advantage attending a nonſuit; that the plain- 
tiff, though he pays coſts, may afterwards 
bring another action for the ſame cauſe, which 
he cannot do, after a verdict againſt him. 


A nonſuit can only be at the inſtance of the 
defendant: and therefore where the cauſe at 
niſi prius was called on, and jury ſworn, but 
no counſel, attornies, parties or witneſſes ap- 
peared, on either ſide, the judge held, that the 
only way was to diſcharge the jury; for no- 
body has a right to demand the plaintiff, but 
the defendant, and the defendant not demand- 
ing him, the judge could not order him to be 
called. In an action againſt /everal defend- 
ants, the plaintiff muſt be nonſuited as to all, 
or none of them: and therefore, if one of two 
defendants ſuffer judgment by default, and the 
other go to trial, the plaintiff cannot be non- 
ſuited as to him; but ſuch defendant mutt 
have a verdict, if the F fail to make out 
his cate ©, 


> 2 Blac. Rep. 1039. Str. 114% 
1 Str. 269. ſee allp 2 3 T. . Ghz. 
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The plaintiff in no caſe is compellable to be 
nonſuited ; and therefore, if he inſiſt upon the 
matter being left to the jury, they muſt give 
in their verdict, which is general or ſpecial. 
A general verdict is a finding by the jury, 
in the terms of the iſſue, or iſſues referred to 
them; and it is either, wholly or in part, for 
the plaintiff, or for the defendant. If it be 
for the plaintiff, or for the defendant in reple- 
vin, the jury ſhould regularly aſſeſs the da- 
mages: but when the plaintiff is nonſuited on 
the trial of an iſſue, he cannot have contingent 

damages, aſſeſſed for him on a demurrer © ; 
though, when the plaintiff in replevin is non- 
fuited, the jury may aſſeſs damages for the 
— © 

Damages are a pecuniary compenſation for 
an injury; and may be recovered in every 
perſoral action that lies at common law, and 
alſo in every mixed actions; bur in an action 
for a penalty given by ſtatute to a common 
informer, they are not recoverable *, nor in a 
ſcire facias founded on the ſtatute of Yeſtm. 
2. c. 45. for delay of execution. In actions 


upon the ce, treſpaſs, replevin, &c. the da- 


© 1 Str. 507. * 1 Rol. Abr. 574. 4 Bur. 
t Comb. 11. 5 Mod. 76. 2018, 2489. 
2 Inſt, 299, i 3 Bur. 1791. 


mages 
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mages at common law are /zgle, and propor- 
tioned to the injury complained of; but dou- 
ble or treble damages are ſometimes given by 
ſtatute, in caſes where /ing/e damages were be- 
fore recoverable, as upon the 2 Hen. IV. c. 
11. for wrongfully ſuing in the admiralty 
court &, upon the 8 Hen. VI. c. 9. for a forci- 
ble entry !, upon the 43 Elix. c. 2. in actions 
againſt overſeers of the poor *, and upon the 
2 & 3 W. & M. ſeſſ. 1. c. 5. for reſcuing 
a diſtreſs for rent *. 

In an action of debt, for a penalty, the 
damages at common law are merely - 
minal, unleſs where they exceed the penal- 
ty»: But where an action is brought up- 
on a bond, for the non-performance of co- 
venants, the jury, upon the trial or a writ of 
inquiry, are, by virtue of the ſtatute 8 & 9 
W. III. c. 11.4 8. to aſſeſs not only the ordi- 
nary damages and coſts of ſuic, but alſo da- 
mages for ſuch of the breaches as the plain: 
tiff proves; and judgment ſhall be entered 

E 10 Co. 116. Dyer, 159. Jay. Rep. 214. 

b. Carth. 297. „ Carkb. 322ꝛ: 

Bro. Dam. pl. 70. 10 205. 1Ld. Raym. 19, 342. 
Co. rig, b. Co. Lit. 257. Skin. $55. Be 


b. 2 Inſt, 289. Cro. Eliz, S. C. 
582, . 
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in the common form, which ſhall afterwards 
remain as a ſecurity to the plaintiff, againſt 
future breaches, | 


On a declaration conſiſting of ſeveral 
counts, the jury may either aſſeſs intire da- 
mages, on the whole or part of the declara- 
tion, or they may aſleſs /everal damages on the 
different counts“. If intire damages be aſ- 
ſeſſed, and any one or more of the counts be 
bad or inconſiſtent, judgment may be arreſt- 
ed a; becauſe it muſt be intended, that ſome 
part of the damages was aſſeſſed upon thoſe 
counts. In order to cure this defect, if there 
was evidence given at the trial upon ſuch of 
the counts only as are good and conſiſtent, a 
general verdict may be altered, from the notes 
of the judge, and entered only on thoſe 


counts; but if there was any evidence, which 
applied to the other bad or inconſiſtent counts, 


(as for inſtance in an action for words, where 


ſome actionable words are laid, and ſome not 


actionable, and evidence given of both ſets of 
words, and a general verdict), there the peſtea 
cannot be amended; becauſe it would be im- 
poſſible for the judge to ſay, on which of the 
counts the jury had found the damages, or 


1 Rol. Abr. 570. fl. 1. 0 Say. Dam. Ch. 25. 
| | | BOW 
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how they had apportioned them: in ſuch 


caſe therefore, the only remedy is by award- 
ing a venire de novo”, If the jury find a ver- 


dict for the plaintiff with one penalty, gene- 


rally, in a penal action, and the plaintiff apply 
it to one count, he cannot afterwards apply it to 
another, though the former is bad in law, and 
though the evidence would have warranted 
the verdict on any other count *. 

If there be judgment by default as to part, 
and an iſſue upon other part, or, in an action 
againſt ſeveral defendants, if ſome of them let 
judgment go by default, and others plead to 
iſſue, there ought to be a ſpecial venire, as well 
to try the iſſue as to inquire of the damages, 
tam ad triandum quam ad inquirendum, and the 
jury who try the iſſue ſhall aſſeſs the damages 
for the whole, or againſt all the defendants *. 
In theſe caſes, when the defendants who 
plead to iſſue are acquitted at the trial, 
the jury, in ſome inſtances, ſhall aſſeſs damages 
againſt the defendants who let judgment go 
by default, and in others not. In actions up- 
on contract, as codenant*, aſſumiit“, &c. the 


„. 22. 1. 1 Lev. 63. 1 Sid. 76. - 


R. | Keb. 234. 8. C. 
N. 448. bat fee-34-- Cat Pr © 10%. 
Bur. 1237. ſemb. contra. Prac. Reg. % % © 
* 11 Co. 5. 3 F. R. 882. 
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plea of one defendant, for the moſt part, 
enures to the benefit of all; for the contract 
being intire, the plaintiff muſt ſucceed upon 
it againſt all or none; and therefore, if the 
plaintiff fail at the trial, upon the plea of one 
of the defendants, he cannot have judgment 
or damages. againft the others, who let judg- 
ment go by default. But in actions of 7or?, 
as treſpaſs, &c. where the wrong is joint and 
ſeveral, the diſtinction ſeems to be this, that 
where the plea of one of the defendants is ſuch, 
as ſhews the plaintiff could have no cauſe of 
action againſt any of them, there, if this plea be 
found againſt the plaintiff, it ſhall operate to 
the benefit of all the defendants, and the plain- 
tiff cannot have judgment or damages againſt 
thoſe who let judgment go by default“; but 
where the plea merely operates in diſcharge of 
the party pleading it, there it ſhall not operate 
to the benefit of the other de ſendants, but not- 
withſtanding ſuch plea be found againſt the 
plaintiff, he may have judgment and damages 
againſt the other defendants *. 

If there be a demurrer to part, and an 
iſſue upon other part, or, in an action againſt 
ſeveral defendants, if ſome of them demur, 


1372. 1 8. E. 
Str. 610. 8 Mod. 217. < 2 Str. es, 122. 


and 
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and others plead to iſſue, the jury who try the 
iſſue ſhall aſſeſs the damages for the whole, 
or againſt all the defendants. In this caſe, if 
the iſſue be tried before the demurrer is ar- 
gued, the damages are ſaid to be contingent, 
depending upon the event of the demurrer. 
But where the iſſue, as well as the demurrer, 
goes to the whole cauſe of action, the damages 
ſhall be aſſeſſed upon the iſſue, and not upon 
the demurrer. 


Where there are ſeveral defendants, who 
ſever in pleading, the jury who try the firſt 
iſſue ſhall aſſeſs damages againſt all, with a cęſet 
executio; and the other defendants, if found 
guilty, ſhall be contributory to thoſe damages“. 
In treſpaſs againſt ſeveral defendants, who 
join in pleading, if the jury on the trial find 
tkem all jointly guilty, they cannot aſſeſs ſe- 
veral damages. But they may find ſome of 
them guilty, and acquit others; in which caſe, 
the damages can be aſſeſſed againſt thoſe on- 
ly who are found guilty: or they may find 
ſome of the defendants guilty of the whole 
treſpaſs, and others of part only, or ſome of 


$3 5. 5 Bur. 2792. 
z Cro. Eliz. 860. 11 Co. Cro. Eliz. 860. 11 Co. 
3. 1 S 422: 2 Str. 10 5. Six Raw ©. 
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them guilty of part, or at one time, and the 
reſt guilty of other part, or at another time; 
in either of which caſes, they may aſſeſs ſeve- 
ral damages. And where in an action againſt 
ſeveral defendants, the jury by miſtake have 
aſſeſſed ſeveral damages, the plaintiff may 
cure it, by entering a olle preſequi as to one 
of the defendants, and taking judgment 


againſt the others; 


or he may enter a remil- 


titur as to the leſſer damages“; or, even 
without entering a rem/itur, he may take 
judgment againſt all the defendants, for the 


greater damages 


Where the jury, upon the trial of an iſſue, 
have omitted to aſſeſs the damages, we have 
before ſeen in what caſes the omiſſion may be 


ſupplied, by a writ of inquiry *, 


Where the 


jury give greater damages than the plaintiff 
has declared for, it may be cured by entering 
a remillitur of the ſurplus, before judgment f, 


And in an action for a maybe, 


the damages 


may be increaſed by the court, on view of the 


party *. 
d 11 Co. 6. Brown. 233. 
Cg. Car. c4. 
Gro, Car. 
249, 243. Carth. 19. 
. . Cro: Car. 
192. 1 Wall. 30. 
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On a general verdict, the jury were liable 
to be attainted, if they gave a falſe verdif *. 
To relieve them from this difficulty, it was 
enacted, by the ſtatute of Veſim. 2. (13 Ed. 
1.) c. 30. $2, © That the juſtices of aſſize 
< ſhall not compel the jurors to ſay preciſely 
« whether it be diſſeiſin or not, ſo as they 


ce ſtate the truth of the fact, and pray the aid. 


ce of the juſtices; but if they will ſay, of their 
« own accord, that it is diſſciſin, their verdict 
& ſhall be admitted at their own peril,” Up- 
on this ſtatute, it has become the practice for 
the jury, when they have any doubt as to the 
matter of law, to find a ſpecial verdict, ſtating 
the facts, and referring the law ariſing thereon 
to the deciſion of the court; by concluding 
_ conditionally, that if upon the whole matter 
alledged, the court ſhall be of opinion that 
the plaintiff had cauſe of action, they then find 
for the plaintiff; if otherwiſe, then for the 
defendant'. In finding ſpecial verdicts, where 
the points are ſingle and not complicated, and 
no ſpecial concluſion, the counſel (if required) 
are to ſubſcribe the points in queſtion, and 


agree to amend omiſſions or miſtakes, in the 


meſne conveyance, according to the truth, to 


OM C P17, i 3 Blac. Com. 377, 8. 
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bring the point in queſtion to judgment *. 
And unneceſſary finding of deeds in hzc ver- 
za, where the queſtion reſts not upon them, 
but are only derivation of title, ought to be 
ſpared, or found ſhortly, according to the ſub- 


ſtance they bear in reference to the deed, as 


feoffment, leaſe, grant, &c. It is alſo a ge- 
neral rule, that in a ſpecial verdict, the jury 
muſt find facts, and not merely the evidence 
of facts : And if in this, or any other parti- 
cular, the verdict be defective, ſo that the 
court are not able to give judgment thereon, 
they will amend it, if poſſible, by the notes of 


counſel, or even by an affidavit of what was 


proved upon the trial"; or otherwiſe, they 


will ſupply the defect, by awarding a venire de 


20V0 . 

If there be a ſpeeial verdict, the plaintiff's 
attorney generally gets it drawn, from the mi- 
nutes taken at the trial, and ſettled by his 
counſel, who ſigns the draft. It is then deli- 
vered over to the oppoſite attorney, who gets 
his counſel to peruſe and ſign it; and when 
the verdict is thus ſettled and ſigned, it is left 


R. M. 1654. $20. Aule, 455. 
' 14. is:d. | *2 Ld. Raym.. 1521, 
Str. 1185. 21584. 2 bir. $87. 8. C. 


with. 
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with the clerk of i, prius in a town cauſe, or 

ich the aſſociate in the country, who makes 
copies for each party”, The whole proceed- 
ings are then entered, dockered, and filed of 
record; after which a concilium is moved for, 
a rule drawn up thereon with the clerk of the 
rules, the cauſe entered with the clerk of the 
papers, copies of the record made and deli- 


vered to the judges, and counſel inſtructed 


and heard, in like manner as upon arguing 
a demurrer ; only that a ſpecial verdi& muſt 
be ſer down in the paper for argument, within 
four days , and cannot be ſet down afterwards 
without leave of the court. After judgment 
given, the prevailing party is immediately 
entitled to tax his coſts, and take out execu- 
tion, without giving a four- day rule for judg- 
ment; but the other party may have a rule 
to be preſent at taxing coſts. 


Another method of finding a ſpecies of 
ſpecial verdict, is when the jury find a verdict 
generally for the plaintiff, but ſubject never- 
theleſs to the opinion of the court above, on a 
ſpecial caſe, ſtated by the counſel} on both 
ſides, with regard to a matter of law: which 

has this advantage over a ſpecial verdict, that 


Imp. K. B. 35 . | Imp. N. B. 352. 
Bur. iu pref. IV. * 11. ibid. 
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it is attended with much leſs expence, and 
obtains a much ſpecdier deciſion ; the He 


being ſtayed in the hands of the officer of nit 


Prius, till the queſtion is determined, and the 
verdict is then entered tor the plaintiff or de- 
tendant, as the caſe may happen. Bur, as 
nothing appears upon the record but the ge- 
neral verdict, the parties are precluded here- 
by from the benefit of a writ of error, if diſſa- 


tisfied with the judgment of the court upon 


the point of law *. 

In a ſpecial caſe, as in a ſpecial verdict, the 
facts proved at the trial ought to be ſtated, 
and not merely the evidence of fats". It is 
utually dictated by the court, and ſigned by the | 
counſel, before the jury are diſcharged ; and 
if in ſettling it, any difference ariſes about a 
fact, the opinion of the jury 1s taken, and the 
fact ſtated accordingly. For the argument 


of a ſpecial caſe, the ſame ſteps muſt be 


taken, as for that of a ſpecial verdict, except 
that it is not entered of record”. In arguing 
it, the counſel are not permitted to go out of 
the caſe, and the court mult judge upon it as 
ſtated *: If it be miſ-ſtated, the parties muſt 


t 2 Blac. Com. 378. Imp. K. B. 353. 
6. * 1 Bur. 617. 


v1 Bur. in pref. IV. 
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2pply to amend; or if it be ſo defective, that 
the court are not able to give judgment, they 
will grant a new trial, in order to have it re- 
ſlated 7. 

Upon trial of the iſſue, a cafe was made, and 
afterwards argued in court, but the fact not 
being ſufficiently Rated, ſo as the court could 
give judgment according to the juſtice of the 
cauſe, it was recommended to the parties, and 
accordingly they agreed, to go to a new trial ; 
where the plaintiff was nonſuited. And the 
queſtion being about the coſts, whether the 
maſter ſhould tax the common coſts of a non- 
ſuit, or take into his conſideration all the for- 
mer proceedings ; upon motion for the court's 
direction to the maſter, it was ordered, that 


he ſhould tax the defendant his coſts upon the 
whole, as well with relation to the firſt trial as 


the laſt *, From the ſtatement of this caſe, 


it does not appear whether, upon granting a 
new trial, any thing was ſaid about the coſts 
of the former trial, or whether they were di- 


rected to abide the event of the ſuit: If they 
were not, it ſeems, from a ſubſequent caſe ?, 
that at this day they would not have been al- 


lowed. 
* x Str. 300. 3 T. R. $07. * 3 F. Mo £07 
# ] Str. 300. 
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6 Ot the Poſtea. 


The verdict, nonſuit, or whatever elſe paſſes 
at the trial, is entered on the back of the re- 
cord of niſi prius; which entry, from the Latin 
word it began with, is called the poſes. 
When the cauſe is tried at the ſittings in Lon- 
don or Middleſex, the aſſociate delivers the re- 
cord to the party for whom the verdict is 


given, and he afterwards indorſes the pofiea 


from the aſſociate's minutes, on the panel; 


but when the cauſe is tried at the iges, the 


aſſociate keeps the record till the next term, 


and then delivers it, with the poffea indorſed 


thereon, to the party obtaining the verdict . 
On a motion for a new trial, the poſtea was 
brought into court, and after the new trial 
had been denied, the poſtea could not be found; 
the court on debate ordered a new one to be 
made out, from the record above, and the 
aſſociate's notes © If the poſtea be wrong, it 
may be amended by the plea-roll, by the 
memory or notes of the judge, or by the 
notes of the aſſociate or clerk of aflize *. 


347. i © Ate, 455. 
E Str. 1204. ; hs 


1 1} 
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Ok New Trials, and Arteſt of Judg- 
ment, 6c. 


FTER verdict, or upon a writ of in- 
quiry, either on demurrer or judgment 
by default, it is incumbent on the prevail- 
ing party to enter a rule for judgment 270 
cauſa, on the poſtea or inquiſition, with the 


| Clerk of the rules. This rule expires in four 


days“ exclufive after it is entered; and Sun- 
day ©, or any other day on which the court 
doth not ſir, is not reckoned one of the four 
days, unleſs the rule be entered on the laſt day 
of the term, or within four days after ; during 
which four days, 1t 1s the practice to eater 
theſe rules, as of the laſt day of the term: and 
at the expiration. of four days excluſive after 
entering ſuch rule, if no ſufficient cauſe be 
ſhewn to the contrary, judgment may be en- 
tered . The rule for judgment ought not to 
be entered before the day in bank; and it is 


* 1 Salk. 399. © + Bur. 2138. 


>: 3 Salk. 215. 6 Mod. ., 1 mn 


247. | 3. (a). 
not 


N e I 8 — = _ 
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diately after the day in bank. 


6 Ok New Trials. 
not neceſſary if the plaintiff be nonſuited, for 
in that caſe judgment may be entered imme- 


* 


Within the time limited by the rule, he | 
unſucceſsful party may move the court for a 
new trial or inquiry; or in arreſt of judg- 
ment; or for judgment aon obſtænte veredicto, 
0 repleader, or venire facias de novo. 


The firſt inſtance to be met with in the 
books, of a new trial on the evidence, was in 
the caſe of Mood and Gunſton, A. D. 1665 
But Holt Ch. J. ſeems to have been of opini- 
on, that they were more ancient, from the 
challenge to be met with in the old books, 
that the juror had before given a verdict in 


the ſame cauſe ?: Yet it does not from thence 


follow that the court granted a new trial up- 
on the evidence; for it might appear to be a 
miſ-trial upon the record, or there might be 
other reaſons for awarding a vexire N de 
novo. 

But whatever might have been the origin 
of the practice, trials by jury in civil cauſes 
could not ſubſiſt now, without a power ſome- 


© REB. 5 Geo. II. reg. 5 2 Salk. 648. 
3. (a). b 2 Str. 993. 
* Sty. Rep. 462, 466. | | 


wherg 
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where to grant new trials. If an erroneous 
judgment be given in point of law, there are 
many ways to review and fet it right. Where 
' a court judges of facts upon depoſitions in 
writing, their ſentence or decree may many 
ways be reviewed and ſet right. But a gene- 
ral verdict can only be ſet right by a new tri- 
al; which is no more than having the cauſe 
more deliberately conſidered, by another jury, 
when there is a reaſonable doubt, or perhaps 
a certainty, that juſtice has not been done. 
The writ of altaint is now a mere ſound in 
every caſe; in many it does not pretend to be 
a remedy. There are numberleſs cauſes of 
falſe verdicts, without corruption or bad in- 
tention of the jurors: They may have heard 
too much of the matter, before the trial; and 
imbibed prejudices, without knowing it. 
The cauſe may be intricate : The examina- 
tien may be ſo long, as to diſtract and con- 
found their attention. Moſt general verdicts 
include legal conſequences, as well as propo- 
ſitions of fact: In drawing theſe conſequences, 
the jury may miſtake, and infer directly con- 
trary to law. The parties may be ſurprized, 


by a caſe ſalſcly made at the trial, which they 


had no reaſon to expect, and therefore could 


— 


not come prepared to ai wer, It unjuſt ver- 
| dicts, 


ras ab 64 
. p OY * . 
„* — —— ——— — = = 
9-45 8 +, 5 „ x : "74 
— 2 3 3 4 "M7 
. * i 2 „ 2 Ye © WI . 


FR” I >= "0 ad any * e 
= wt "La 5208 3 — . KD. = 3 We 
5 : p e 88 2 


. — 
S ů es”. 


— 
* 
3 wo 


1 


* 
2 
5 


1 


8888 
2 


* 


— a" = 
tip .+ 


604 Ok New Trials. 


dicts, obtained under theſe, and a thouſand 
like circumſtances, were to be concluſive for 
ever, the determination of civil property, in 
this method of trial, would be very precart- 
ous and unſatisfactory '. 


It was not formerly uſual to grant a new 
trial in ejement *, or after a trial at bar ', non- 
ſuit”, or two concurring verdicts”; but for 
the ſake of obtaining juſtice, it may now be 
had in theſe, az well as in other caſes *. 
Where there are two contrary verdicts, it is 
not of courſe to grant a third trial, but the 
court in their diſcretion will grant or refuſe 
it, according to circumſtances ; there being no 
rule, either at law or in equity, which entitles 
the lofing party in that caſe to the benefit of a 
third trial, if the ſecond verdict be ſatisfacto- 
ry to the court”. In an inferior court, a ver- 
dict cannot be ſet aſide, and a new trial had, 


* 1 Bur. 393. Rep. 462, 466. 1 Str. 584. 
* 2 Salk. 648. Ld. Raym. 1358. S. C. 


0 


.. 2 Salk. 2 Str. 1105. 1 Bur. 395. 


73 


650. S. C. | after a trial at bar; 4 Bur 
3 Blac. Rep. 532. 1986. 2 Blac. Rep. 698. 
n 6 Mod. 22. 2 Salk. 649. 3 Will. 145, 338. after a 

1 Str. 692. ; non/4it; 4 Bur. 2109. after 


Str. 1105. 4 Bur. two cencurriny verdicts. 
2224. in Ejcel ment; Sty. 2 Blac. Rep. 963. 


upon 


Ok New Trials. 6og 


upon the merits ; but only for irregularity * : 
An inferior court however has power to ſet 
aſide a regular interlocutory judgment, in or- 
der to let in a trial of the merits", 


The principal grounds or reaſons for ſetting 
aſide a verdict or nonſuit, and granting a new 
trial, are firſt, the want of due notice of trial *: 
but if the defendant appears and makes de- 
fence, he ſhall not have a new trial on that 
ground. Secondly, the miſbehaviour of 
the prevailing party, towards the jury or wit- 
neſſes : but merely deſiring a juror to ap- 
pear, is no cauſe for ſetting aſide the verdict “. 
Thirdly, the miſbehaviour of the jury, in caſt- 
ing lots for their verdict“, &c.: but the 
court will not receive an affidavit of miſbe- 
haviour from any of the jurymen themſelves, 
in all of whom ſuch conduct is a very high 
miſdemeanor *; nor will they ſuffer the jury 
to explain by affidavit the grounds of their 
verdict, or to ſhew that they intended ſome- 


E 2Salk. 650. 1 Str. 113, + 1 044, 


392, 499. „2 alk. 645. 1 Str. 642. 
dar 571. But, Ni. FH, 320:- 
Mi. Fri. 327. * Say. Rep. 100. FT. 


2 Salk. 646. . : 
7 Mod. 156. | | 
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thing different from what they found”. 
Fourthly, the court will ſometimes, though 
rarely, grant a new trial, on account of the 
unavoidable abſence of the attornies or wit- 
neſſes , or upon the diſcovery of new and 
material evidence, ſince the trial“: but a new. 
trial is never granted for the default or omiſ- 
ſion of the parties, their counſel or attornies, 
in not coming prepared with, or going into 
evidence, which they were appriſed of, and 
might have produced, at the former trial“; 


. or becauſe a witneſs has either from inatten- 


tion, or the want of being prepared, made a 
miſtake in giving his evidence“; or on ac- 
count of an objection to the competency of 
witneſſes, diſcovered after the trial *, Fifth- 
ly, the miſdirection of the judge is a good 
ground for a new trial ©, or his admitting or 
refuſing evidence contrary to law. Sixthly, a 
new trial may be, and 1s commonly, moved for 


4 Bur. 2657. 2 Blac. Wilf. 98. 1Blac. Rep. 298. 
[. R. 281. 2 Blac. Rep. 802, 3 1 T. 
bar te 1 Bur. 383. enb. R. 84. 2 T. R. 113. 


contra. | * Day. Rep. 7 
W Mad. 1 T. R. 71% 

22. 35 2 Salk. 649. 2 Wall. 
1 Blac. Rep. 95 5. 273. 
alk. 647, 053. - 6 6 Mod. 242. 

Mod. 22. 1 Str. 691. 1 . 


On 


Ok New Trtals. 1 


on account of the error or miſtake of the jury, 
in finding a verdict without, or contrary to 
evidence: but where there is evidence on 
both ſides, it is not uſual to grant a new tri- 
al“, unleſs the evidence for the prevailing 
party be very ſlight, and the judge declare 
himſelf diſſatisfied with the verdict '.. And 
it is a general rule, not to grant a new trial, 
except for the miſdirection of the judge, in 
a penal“, hard, or trifling action *, after a ver- 
dict for the defendant; nor, after a verdiX 
for the plaintiff, where the defence is uncon- 
ſcionablen, and the verdict is found accord- 
ing to the juſtice and honeſty of the caſe . 
Seventhly, a new trial may be had for exce/- 
five damages; but in that caſe, the damages 


muſt be ſuch, as appear ar firſt bluſh ro be 


1 Bur. 12, 54. 2 Bur. Cowp. 37- 


665, 936. " 2 Salk. 644, 646, 7. 
2 Str. 1106, 1142. 1 1 Bur. 12, 54. 2 Bur. 664. 
Will. 22. 4 T. R. 458. 
Say. Rep. 264. and ſee 2 Bur. 936. 2 Wilſ. 
3 Wilſ. 38, 9. 306. 2 f 


* 4 F. R. 753- 5 F. R. 3 Str. 002. 1 Bon 

19. | | 2 Will. 160, 205, 244. 
2 Str. $99, 1239. 1 352, ⸗̃ n! 23 

Wilſ. 17. 3 Will. 59. Blac. Rep. 929, 942, 1327. 
= 2 Salk. 644, 648, 653. Cowp. 230. 1 T. R. 277. 

1 Bur. 12, 54, 664. 3 Bur. 5 T. R. 257. 

1306. 2 Blac. Rep. 851. 
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outrageous, and indicate paſſion or partiality 
in the jury: and it is not uſual to grant a new 
trial for ſmallne/s of damages *; though inqui- 
ſitions, on writs of inquiry, have been frequent- 
ly ſet aſide on that ground. 55 

A new trial cannot be granted, at the in- 
ſtance of one of ſeveral defendants *, nor for 
a part only of the cauſe of action; and there- 
fore, where one iſſue out of four was found 
againſt evidence, the court granted a new tri- 
al, not only as to ſuch iſſue, for that they ſaid 
cannot be, but for the whole”. But then, 
the iſſue found againſt evidence muſt be a 
material one; for if, out of three iſſues, two 
are found againſt evidence, yet if the materi- 
al iſſue in the cauſe be agreeable to evidence, 
the court will not grant a new trial v. 

The motion for a new trial muſt be made, 
within four days excly/ive after the entry ofa rule 
for judgment“; and if it be not made with- 
in that time, the party complaining cannot af- 


42 Salk. 647-- 2 Str. Rep. 298, $;©C. 


940, 1051. „ Rex v. Pool, E. 1734. 
Str. 425, 515. 2 Str. Bul. M. Pri. 3 26. 

1259. v Dexter v. Barrowby, E. 
"12 Mod. 275. 2 Str. 25 Geo. II. Bal. M. Pri. 

814. 326. 


. 1 Blac, © | * Doup. . 


terwards 
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terwards be heard, on the ſubje& of a new 


trial*: and there is no difference in this reſ- 
pect between civil and criminal caſes? ; 
though, in the. latter, where the court have 
ſeen of themſelves, or it has appeared to them 
on the ſuggeſtion of counſel, that ſubſtantial 
Juſtice has not been done, they have ſome- 
times interpoſed, after the regular time, and 
granted a new trial*, It is a general rule, 
that the party ſhall not move for a new trial, 
after he has moved in arreſt of judgment * : 
This rule however extends only to caſes, 
where the party has knowledge of the fact, at 
the time of moving in arreſt of judgment ; 
therefore a new trial was granted, after ſuch 
a motion, on affidavits of two of the jury, that 
they drew lots for their verdict *. 


An affidavit is neceſſary to move for a 
new trial, unleſs the ground of it appears on 
the face of the evidence : and the rule, if 
granted, is a rule to ſhew cauſe; on obtaining 
which, application ſhould be made to the 
judge who tried the cauſe, for his report of 


"LT. R436: * 2Salk. 647. 1 Bur. 334. 


Id. ibid. » Bul. Ni. Pri. 325, 6. 
* 2 Str. 845, 995. 2 Bur. but z. whether ſuch aſi- 
:139. Doug. 797. 5 T. R. divits would now be receiv- 
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the evidence, and if he be not of the ſame 

court, his clerk will deliver it to the puiſne 

judge of the court in which the action is 

brought. If the judge who tried the cauſe 

declare himſelf ſatisfied with the verdict, it 
hath been uſual, not to grant anew trial, on 

account of its being againſt evidence: on the 

other hand, if he declare himſelf diſſatisfied 

with the verdict, it is pretty much of courſe 

to grant it. In a caſe where a judge only 

reported evidence, without declaring himſelf 
to be ſatisfied or diſſatisfied with the verdict, 

the court were under difficulty how to act : 

they ſeemed inclined however to hear it ſpo- 
ken to; but, through their interpolition, the 

parties agreed to abide by the determination 

of the point of law ©. 


The granting of a new trial is either with- 
out, or upon payment of the coſts of the for- 
mer trial, or ſuch cofts are directed to abide 
the event of the ſuit, or nothing is ſaid re- 
ſpecting them. If a new trial be granted for 
irregularity, the coſts of the former trial 
ought not to be paid*; and the party apply- 
ing is, in ſuch caſe, entitled to the coſts of the 


8 — . * = 
to 5 — Wt ve # 
— Ee —— a = £ 


— — 
5 — 
— ATI 1 e 
—— — — —Ü—U—ỹä . — 
OE EEE — 


— 
ä 
—— H 
— 


Imp. K. B. 360. II. Bul. Ni. Pri. 37. 
Bul. Ni. Pri. 327. 12 Mod. 370. 
* Rec v. Phillips, 23 Geo. 


$ 
4 

N 
"A 
3 
"+ 
4 


——  c-—— — 


— 


—— OT ee. 


appli- 


— S Fs N 
— — go Liars 


. IN — 1 
FP ent re el har en ALE rr rye cence} 


g a 13 
- 
I, _ — — bes * — 
— — 
2 AY = . ͤ—ͤ2—' — Der.oe 


Ok New Trfals. 611 


application. Where the plaintiff has been 
nonſuited, by the miſtake of the judge in point 
of law, the court have, in ſeveral inſtances, 
ordered the nonſuit to be ſet aſide without 
coſts ® : and verdicts have been ſet aſide, in a 
ſimilar manner, when they have been obtained 
by unfair practice, or contrary to law and 
the judge's direction. But generally ſpeak- 
ing, where a new trial is granted for the error 
or miſtake of the jury, either in finding a ver- 
dict without or contrary to evidence, or in 
giving exceſſive damages, it is always upon 
payment of the coſts of the former trial *, 
On granting a new trial for the miſbehaviour 
of the jury, the coſts of the former trial were 
directed to abide the event of the ſuit !. 
Where the coſts of the former trial are not 
ordered to be paid, nor directed to abide the 
event of the ſuit, each party muſt pay his 
own, and the py ultimately ans... is not 
entitled to them * 


1 Blac. Rep. 670. Say. 12 Mod: 476. © 0 

Coſts, 189. 3 Wilſ. 338. 642. 1 Bur. 12, 393. 2 Bur. 
* 3 Bar. 352. 605. K. B. Pr. Reg. 408. 
Say. Coſts, 189. 2 Bur. C. B. 

1224. 1 Blac. Rep. 298. 1 1 Str 64 

8. 1 Mac. * 670. - J Dong. 439%. 4 FT. K 

. 50). S. P. but ſee 1 Str. 

; | 300. /emb. contra. 
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If the verdict or nonſuit be ſet aſide, and 2 
new trial granted, the rule for that purpoſe 
ſhould be drawn up and ſerved ; and if it be 
on payment of coſts, they muſt be forthwith 
paid, the rule being conditional, or the pre- 
vailing party may move the court for leave 
to enter up judgment, and take out execu- 
tion. In order to proceed to a new trial, it 
is not nedeſſary that the 2% prius record 
ſhould be engroſſed afreſh, unleſs the poten 
be indorſed on it, or that any new entries 
ſhould be made or paid for; but the record 
muſt be paſſed again, with an alteration of 
the jurata; and notice of trial being given, 
another venire and diſtringas muſt be ſued out 
and returned, and the caule ſet down anew ®, 


— — 


The only ground of arreſting the judg- 
ment, at this day, is ſome matter intrinſic, ap- 
pearing upon the face of the record, which 
would render it erroneous and reverſible ; for 
though it ſeems to have been otherwile for- 
merly e, yet it is now ſettled, that judgment 
cannot be arreſted, for extrinſic or foreign 
matter, not appearing on the face of the re- 
cord, but the court are to judge upon the 


» Imp. K. B. 361. 1 Salk. 77. 


record 
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record itſelf, that their ſucceſſors may know 

the grounds of their judgment”. The old 
courſe: of taking advantage in arreſt of judg- 
ment was thus ; the party after a general ver- 
dict, having a day in court, (for fo he has as to 
matters of law, though not of fact, ) did afhign 
his exceptions in arreſt of judgment, by way 


of plea, and it was called pleading in arreſt of 


judgment: This differed from moving in 
arreſt of judgment, which was done by one 
as amicus curiv, where the party was out of 
court . After judgment on demurrer, there 
can be no motion in arreſt of judgment, for 
any exception that might have been taken, on 
arguing the demurrer ; the reaſon is, that the 
matter of law having been already ſettled, by 
the ſolemn determination of the court, they 
will not afterwards ſuffer any one to come as 
amicus curiæ, and tell them that the judgment 
which they gave on mature deliberation is 
wrong: but it is otherwiſe, after judgment by 
default, for that is not given in fo ſolemn a 

manner”. | 
The parties cannot move in arreſt of 
judgment, for any thing that is aided, after 
” 2 Ld. Raym. 232. 1 1 Salk. 77 “ 


Pur. 2287. 143. 


R 4 © - verdict, 
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verdict, at common law; or amendable at 
common law, or by the ſtatutes of amend- 
ments; or cured, as matter of form, by the 
ſtatutes of Jeofails. 


At com mon law, where any thing is omit- 
ted in the declaration, though it be matter of 
ſubſtance, if it be ſuch as, without proving it 
at the trial, the plaintiff could not have had a 
verdict, and there be a verdict for the plain- 
tiff, ſuch omiſſion ſhall not arreſt the judg- 
ment. This rule however 1s to be under- 
ſtood with ſome limitation; for on looking 
into the caſes, it appears to be, that where the 
plaintiff has ſtated his title, or ground of ac- 
tion, defeCtively or inaccurately, (becauſe, to 
entitle him to recover, all circumſtances neceſ- 
ſary, in form or ſubſtance, to compleat the 
title ſo imperfectly ſtated, muſt be proved at 
the trial,) it is a fair preſumption, after a ver- 
dict, that they were proved; but that where 
the plaintiff totally omits to ſtate his title or 
cauſe of action, it need not be proved at the 
trial, and therefore there is no room for pre- 
ſumption *. And hence it is a general rule, 
that a verdif? will aid a title defectively ſet out, 


: 2 Show. 223. T. Raym. 1274 
487. S. C. and ſee Hob. 78. Bur. 2020. Cowp. 825. 
Carth. 304. 2 Ld. Raym. Doug. 679. 

| | but 
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but not a defedlive titlev. Thus, where the 


grant of a reverſion is ſtated, which cannot 


take effect without attornment, that, being a 
neceſſary ceremony, may be preſumed to 
have been proved v. But where, in an action 
againſt the indor/er of a bill of exchange, the 
plaintiff did notalledge a demand on and refuſal 
by the acceptor, when the bill became due, or 
that the defendant had notice of the acceptor's 
refuſal, this omiſſion was held to be error, 
and not cured by the verdi&t”: for in this 
caſe, it was not requiſite for the plaintiff ro 
prove, either the demand on the acceptor, or 
the notice to the defendant, becauſe they were 
neither laid in the declaration, nor were they 
circumſtances neceſſary to any of the facts 
charged, 


Another rule at common law is, that ſur- 
Pluſage will not vitiate after verdict ; utile per 
inutile non vitiatur *: and therefore in !rover, 
if the plaintiff declare that on the ird of 
March he was poſſeſſed of goods, which came 
to the defendant's hands ; and that afterwards, 
to wit, on the t of March, he converted 


" 2 Str. 101 1, 10% Cat Id. 679. 
temp. Hard w. 118. S. C. 1 * Co, Et. 206 
Bur. 301. 2 Bur. 1159, Plowd. 232. 1 Saund. 169, 
o „ 
V Doug. 683. 18 
tnem 
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them to his own uſe, this is cured after ver- 
dict, for that he afterwards converted them is 
ſufficient, and the ſcilicet is void 7, 

As the plaintiff's action muſt have all the 
eſſentials neceſſary to maintain it, ſo the de- 
fendant's bar muſt be ſubſtantially good; and 
if the giſt of the bar be bad, it cannot be cured 
by a verdict found for the defendant : but if it 
be found for the plaintiff, he ſhall have judg- 
ment, either for the badneſs or falſity of the 
bar*. Thus, before the ſtatute for the amend- 
ment of the law *, if the defendant had pleaded 
payment without an acquittance, and it had 

been found for him, yet he could not have 
judgment; becauſe the giſt of the plea was bad, 
fince the obligation remained in force, until 
diſſolved eodem ligamine quo ligatur ; but if it 
had been found for the plaintiff, he ſhould 
have had judgment“. : 


Where a plea confeſſes the action, and does 
not ſufficiently avoid it, judgment ſhall be gi- 
ven on the confeſſion, without regarding a 
verdict for the defendant, which is called a 


” Cro. Jac. 428. > 5. Co. Cap: Eby, 
"Told: C, P. 140. 455. Moor; 692. S. C. Cro. 
f 1 Ann.<. 16. Eliz. 778. 


717449. 
Jos 
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judgment non obtante veredicto ©; and in ſuch 
caſe, a writ of inquiry ſhall iſſue, 


A verdict cannot help an immaterial iſſue; 


but an informal one is aided by the 32 H. 8. 


c. 30 . An immaterial iſſue is, where what 
is materially alledged by the pleadings is not 
traverſed, but an iſſue taken on ſuch a point, 
as will not determine the merits of the cauſe : 
an informal iſſue is, where it is not traverſed 
in a proper manner *. 

Where the iſſue is 1mmater:al, the court 
will award a repleader ; reſpecting which, the 
following rules were laid down by the court, 
in the caſe of Staple and Haydon ., Firſt, that 
at common law a repleader was allowed be- 
fore trial, becauſe a verdi& did not cure an 
immaterial iſſue ; but now a repleader ought 
never to be allowed till trial, becauſe the 
fault of the iſſue may be helped after verdict, 
by the ſtatute of Jeofails. Secondly, that if a 
repleader be denied where it ſhould be grant- 
ed, or granted where it ſhould be denied, it is 
error. Thirdly, that the judgment of re- 
pleader is general, namely, god partes repla- 


< Carth. 370. 1 Salk. " Gild.-C. Pn. 
173: 8. C. 6 Mod. .. 2 m Ä 
Ld. Raym. 924. S. C. 1 8tr. 371. 1 Lev. 32. 2 Mod. 137. 


394. 2 Str. 873. 1 Bur, 301. " 2 Salk. 579. and fee 6 
Mod. 1. S. C. 
citent ; 
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citent ; and the parties muſt begin again at the 
firſt fault, which occaſioned the immaterial 
iſſue: Thus, if the declaration be ill, and the 
bar and replication are alſo ill, the parties 
muſt begin de novo; but if the bar be good, 
and the replication ill, at the replication *. 
Fourthly, no ces are allowed on either 

fide *, Fifthly, that a repleader cannot be 

awarded, after a default at ni: prius. Laſtly, 
it may be added, that a repleader can never 
be awarded after a demurrer, or writ of 
error, but only after iſſue joined. 


The diſtinction between a repleader, and a 

judgment non obſtante vereditto, ſeems to be 
this; that where the plea is good in form, 
though not in fact, or, in other words, if it 
contain a defective title, or ground of defence, 
by which it is apparent to the court, upon 
the defendant's own ſhewing, that in any way 
of putting it, he can have no merits, and the 
iſſue joined thereon be found for him, there, 
as the awarding of a repleader could not 
mend the caſe, the court, for the ſake of the 
plaintiff, will at once give judgment on 


„ Keb. 664. „ I 
2 Vent. 196. Barnes, z Salk. 306. 
2 obſlante 
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ob/tante veredicto ]; but where the defect is not 
ſo much in the title, as in the manner of ſtat- 
ing it, and the iſſue joined thereon is imma- 
terial, ſo that the court know not for whom 
to give judgment, whether for the plaintiff or 
defendant, there, for their own ſake, they will 
award a repleader *. A judgment therefore 
non obſtante veredicto is always upon the me- 
rits ; a repleader, upon the form and manner 
of pleading. 


A venire facias de novo is grantable, in the 
following caſes; Firſt, where the jury are im- 
properly choſen, or there is any irregularity 
in returning them ®, Secondly, where they 
have improperly conducted themſelyes® . 
Thirdly, where they give general damages, 
upon a declaration conſiſting of ſeveral counts, 
and it afterwards appears that one or mole of 
them is defective . Fourthly, where the ver- 


j Carth. 370. 1 Salk. For the difference be- 
173. S. C. 6 Mud. 1. 2 Ld. tween a venire de nous and 
Raym. 924. S. C. 1 Str. a new trial, ſee 1 Will. 55. 
394. 2 Str. 873. 1 Bur. "2 T. R. 126. 7# nods. 
301. n 1d. ibid. 

* 4 Salk. 10;- 3-4 Doug. 377, 8. and ſee 
Raym. 391. 8. C. 28 r.. Re cam 

$47, 994+ 1 Bur, 301, | 
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dict, whether general or ſpecial”, is imperfect, 
by reaſon of ſome uncertainty or ambiguity 1, 
or by finding lefs than the whole matter put 
in iſſue, or by not aſſeſſing damages. 


Fifthly, by the ſtatute 7 & 8 V. 3. c. 32.4 1. 


if the plaintiff, after iſſuing jury proceſs, 
does not proceed to trial at the firſt aſſizes: 
but if the jury be diſcharged at the aſſizes, in 
order to have a view, there is no need of a 
venire de novo. Laſtly, it is obſervable, that a 
venire de novo may be granted by a court of 
error ©; or after a demurrer to 2 evidence " ; or 


bill of exceptions . 


The doctrine of amendments having been 
already conſidered, I ſhall next proceed to 
take a ſhorr review of the ſtatutes of Jeofails, 
and the deciſions thereon, as applicable to 
different proceedings, in the courſe of che ſuit. 
And firſt, of the original Writ. 


2 Ld. Raym. 1521, 1 E R. 783-5 1367. 
1584. 2 Str. 887. 8. C. H. Blac. 2 V. 211. but 


1124. 8. P. | ſee 2 Str. 1055. mb. contra. 


4 Same caſes. 5 Bur. 2669. „%) 344 $36- 5c 
2 Wil. . RK. . Blac. 
367. 2 T. R. 120. in notis. 2 V. 211. | 
Com. Rep. 248. Y , Ro 1258+ X. 
i, 1124. 36. 
Cowp. 89, 91. Dong. 730. | 
The 
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The want of an original writ, we have "WY 
ſeen”, is aided after verdict, by the 18 Elis. e 
c. 14. which ſtatute has been extended, by an 1 
equitable conſtruction, to the want of a bill i 
upon the file*, This ſtatute alſo cures the il Ie 
want of form, touching falſe Latin, or vari- mw 
ance from the regiſter, or other defaults in + 
form, in any writ original or judicial, &c. 8 
But it has been holden, that an original. writ x 
which is bad in ſubſtance, or a good one 4 1 
which warrants not the declaration, is not ij ; 
| aided by the ſtatute . Where the. original ] 1 
writ, however, is not between the ſame parties“, 1 bh 
in the ſame county *, of the ſame term, or 1 
for the fame cauſe of action, the court will | 3 
primd facie intend that it is not the original 4 
writ, upon which the action was brought; [ 
and where :t 1s certified to be the ſame, if the 3 
defendant in error comes in, upon the /cire | 
facias ad audiendum errores, and alledges for F 
w Ante, 14. Cro. Jac. 654, 5. 674. q 
Hob. 130, 134, 264, Palm. 428. 8 3 
281, 304. 322. but ſce Cro. Jac. 479. 3 
5 Co. 37. b. Cro. Elz. contras I 
722 Yclv. 108. Cro. Jac. » Ero. Car. 27 3 = 
185. Cro. Car. 282. 1 Lev. Mod. 136. $ 
69. 1 Sid. 84. 2 Ld. Raym. 10 Mod. 318. 11 Mod. 1 
1209. | | 382. F 
ro Eliz. 204: Hob. 251. D 
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diminution, that it was not the original upon 
which he declared, the court will grant anew 
certiorari ; and if upon ſuch writ there appears 
to be a good original, the plaintiff in error 
will not be ſuffered to make-any allegation to 
the contrary 4, Du 27 


ie. . , 19. judgment 


_ © after verdict ſhall not be ſtayed or reverſed, 


« by reaſon of any variance, in form only, 
te between the original writ or bill, and the 
cc declaration, plaint, or demand.” And by 
the 16 & 17 Car. I. c. 8. (which Twi/den 
Juſtice uſed to call the Omnipotent act e,) 
« judgment ſhall not be ſtayed or reverſed, 
ce for want of form, or pledges returned up- 
< on the original writ, or becauſe the ſheriff's 
« name is not returned thereon, or for want 
« of piedges upon any bill or declaration, 


_« &c.” Laſtly, by the 5 Geo. I. c. 13. (Lord 


King's act ,) “ judgment after verdict ſhall not 
ce be ſtayed or reveried, for any defect or 


„e fault, either in form or ſubſtance, in any 


ce bill, writ original or judicial, or for any 
cc variance in ſuch writs from the declaration 
ce or other proceedings.” 


4 Cro. Jac. 597. Palm. . x Vent. 100. 


428. 11 Mod. 382. and ſee 3 Aik. 601. 


Run. £je.7. 47, &c. 


Secondly, 


Df Arreſt of Judgment, &c. 623 


Secondly, The want of a warrant of at- 
torney for either party is aided, after ver- 
dict, by the 32 Hen. VIII. c. 30. and 18 Eliz. c. 
14. And, by the 21 Fac. I. c. 13. © judgment 
* ſhall not be ſtayed or reverſed, for that the 
e plaintiff in ejectment, or other perſonal 
ce action, being under age, appeared by attor- 
ce torney. But if the defendant being under 
age, appears by attorney, it is ſtill error ?: 
Though if an attorney undertake to appear for 
an infant defendant, the court will oblige him 
to do it in a proper manner *, R 


Thirdly, Miſtakes and omiflions in the 
declaration, and other ſubſequent pleadings, are 
oftentimes cured by the ſtatutes of Jeofails; 
- which declare, c that judgment, after verdict, 
< ſhall not be ſtayed or reverſed, by reaſon of 
* any miſpleading, lack of colour, inſufficient 
© pleading or jzcofail, or other default or 
© negligence of the parties, their counſellors 
© or attornies |; want of form in any count, 
declaration, plaint, bill, ſuit, or demand * ; 
te lack of averment of any life, ſo as the per- 
* ſon be proved to be alive“; want of any 
ce profert, or the omiſſion of vi et armis or 
* contra pacem, miſtaking the chriſtian name 


* Ante, 116. Barnes, 413. 32 Hen. VIII. e. 30. 
in, * 18 Eliz. c. 14. 
22 ne 


8 cc or 


8 
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ee or ſurname of either party, ſums, Cay, 
© month or year, in any bill, declaration or 
ce pleading, being right in any writ, plaint, 


c roll or record preceding, or in the ſame 


ct roll or record wherein the ſame is commit- 
ce ted, to which the plaintiff. might have 
« demurred, and ſhewn the ſame for cauſe, 
cc want of che averment of Hoc paratus. eft 
« veriſicare, or hoc paratus eſt verificare per 
te recordum, or for not alledging prout patet 
ce per recordum, or the want of a right venue, 
ce ſo as the cauſe were tried by a jury of the 


ee proper county, where the action is laid; or 


ec any other matters of like nature, not be- 
e ing againſt the right of the matter of the 
& ſuit, nor whereby the iſſue or trial are al- 


F tered . 


Fourthly, The misjoining of the iſue is 
aided by the 32 Hen. VIII. c. 50. which alſo 
extends to any miſcontinuance or diſcontinu- 
ance, or miſconvey ing of proceſs. But the want 
of a fimiliter was formerly holden not to be aided 
or amendable® : and where, in the fimiliter, 
the defendant's name was put inftead of the 
plainuff's, the chief juſtice diſmiſſed the 
jury, conceiving that he had no commiſſion 


" 36 & 17 Car, II. e. 8. 1 Sir. 642. 8 Mod. 376. 
| . 
to 
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to try the iſſue*®. But in a ſubſequent caſe, 
where a ſimilar miſtake was made, the court, 
after trial of the iſſue, refuſed to arreſt the 
judgment”; and at length, the waat of a 
ſimiliter was holden to be amendable, upon 
three grounds; firit, that it was merely an 
omiſſion of the clerk; ſecondly, that it was 
implied in the Sc. added to the laft plead- 
ing ; and thirdly, that by amending, the court 
only made that right, which the defendant 
himſelf underſtood to be ſo, by his going 
down to trial 4. 


Fifthly, With reſpect to the jury proceſs, it 
is provided, by the ſtatute 21 Fac. I. c. 13. 
te that after verdict, judgment ſhall not be 
bc ſtayed or reverſed, by reaſon that the venire 
« facias, habeas corpora, or diſtringas is award- 
«© ed to a wrong officer, upon any inſufficient 
« ſuggeſtion; or by reaſon the vue is in ſome 
c part miſ-awarded, or ſued out of more 
te places, or of fewer places, than it ought to 
« be, fo as ſome one place be right named; 
© or by reaſon that any of the jury which tri- 
« ed the ſaid iſſue is miſ-named, either in the 
ee ſurname or addition, in any of the ſaid writs, 


* 2 Str. 11 TH Cow p. 407, 
3 Bur. 1793. | 
| > 12 7 
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ce or in any return upon any of the ſaid writs, 
ce ſo as upon examination it be proved to be 
t the ſame man that was meant to be return- 
«ed; or by reaſon that there is no return 
ce upon any of the ſaid writs, ſo as a panel of 
« the names of the jurors be returned and an- 
© nexed to the ſaid writ ; or for that the ſhe- 
« riff's name, or other officer's name, having 
e the return thereof, is not ſet to the return 
e of any ſuch writ, ſo as upon examination 
ce jt be proved that the ſaid writ was returned 
ee by the ſheriff or under-ſheriff, or any ſuch 
* other officer,” 


If a venire be of the ſame action, and be- 
tween the ſame parties, all other faults are 
amendable*. But theſe are incurable; and 
therefore in cjeliment, if the venire be of a plea 
of treſpaſs, omitting and ejeftment of farm, it is 
ill, becauſe not in the ſame action; but if the 
diſtringas had been right, the court would 
have adjudged the venire to be null, and the 
want of it is aided * . So in /cire facias againſt 
an executor, to have execution of a judgment 
for damages in rover, it was moved in arreſt 


17. in the jurata was amended, 
Id. 175. Bul. Ni. Pri, the venire and diftiingas be- 
320. but ſee Cro. Car. 275, ing right. 
278. where a ſimilar miſtake 


of 
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of judgment, that the venire was in a plea of 
debt, and a new venire was awarded: The 
ary 25 Fat, . only extends to the ſurnames 
and 2 e of hg jurors; and therefore if 

* 4,4 1 31:frake in the chriſtian name, it is 


3 


Cut ahle “. It is neceſſary, by this ſtatute, 
nat there ſhould be a pane] returned; there- 
fo:-, 'f ih- ſheriff return but 23 on the venire, 
a 74 on the diſiringas or habeas corpora, 
21! Me twenty-fourtn omitted on the venire 
ammears and is ſw n, the verdict will be 
void: But if 2 of tie 23 be ſworn, and not 
the *4ih, it is aided by the 18 Ez. So 
where there were but 24 returned upon the 
panel annexed to the venire facias, and there 
were 48 on the habeas corpora, upon which 
the defendant mide no defence; the court 
upon motion ſet aſide the verdi& without 
colts, ſaying, that the 21 7ac. I. means only 
the formal words upon the writ, for there 
muſt be a panel annexed to the return *. 


The ſtatutes of jeofails are extended, by the 
ſtatute for the amendment of the law *, to 


t Cro. Jac. 528. Bul. M. CP 19% 


Pri. 320. * Brown and Fohnfon, C. 
Co. 42. Cro. Car. B. T. 11 Geo. H. Bulk Ne, 
o2. Gilb. C. P. 179. Pri. 321. 


. Cro, Car. 278. Gilb. * a @ 16-4 
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judgments entered upon confeſſion, nibil dicit, 
or non ſum informatus, in any court of record; 
and it is thereby enacted, that no ſuch judg- 
© ment ſhall be reverſed, nor any judgment up- 
on any writ of inquiry of damages executed 
<© thereon be ſtaid or reverſed, for or by reaſon 


< of any imperfection, omiſſion, defect, matter 
© or thing whatſoever, which would have been 


te aided and cured by any of the ſaid ſtatutes of 
© jeofails, in caſe a verdict of twelve men had 
© been given in the ſaid action or ſuit, ſo as 
ce there be an original writ or bill, and warrants 
ce of attorney duly filed according to law.” And 
by a ſubſequent act, this and all the ſtatutes of 
jeofails are extended to writs of nandamus, and 
informations in nature of a guo warranto. 
As there cannot however be the ſame intend- 
ment, in ſupport of a judgment by default, as 
after a verdict, it has been holden, that the 
ſtatutes of jeofails do not protect judgments 
by default, againſt objections that are cured by 
a verdict at common law, but ſuch only 
as are remedied after a verdict by the ſta» 
res”, | | 

The ftatute 32 Hen. VIII. c. 30. is confined 
to actions at common law; and in all the ſub- 
ſequent ſtatutes of jeofails, there is a proviſo, 


7 9 Ann. c. 20. „ Ot 933. 
; | that 
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that they ſhall not extend to criminal proceed- 
ings, nor to any writ, bill, action, or informa- 
tion upon any popular or penal ſtatute, other 
than ſuch as concern the cuſtoms and ſub- 
ſidies of tonnage and poundage*. It has 
however been determined, that the ſtatute 32 
Hen. VIII. c. 30. extends to pcnal actions“. 
And though, by the 16 and 17 Car II. c. 8. 
the ſeveral omiſſions, variances and defects 
therein mentioned, are required to be amended 
by the judges of the court where the judg- 
ment is given, or the record removed by writ 
of error, yet an actual amendment is never 
made on this ſtatute; but the benefit of the 
act is attained, by the court's overlooking the 
exception ?. 

The motion in arreſt of judgment, or for 
judgment vn cute veredicto, Cc. may be 
made at any time before judgment is pro- 
nounced 3; though a new trial has been pre- 
viouſly moved fore. But it is againſt the 
ancient courſe of the court, to makes a rule to 
ſtay judgment, unleſs the poten be brought in; 
and therefore it is ſaid, that if one move in 


2 16 & 17 Car. II. c. 8. Hardw. 314, 15. 

Lev. 375.1 Str. 136. » 
2 N. 1227. Doug, 115: © 445-> 

Str. 1011. Caf. temp. Dong ©. 
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arreſt of judgment, he ought to give notice to 


the clerk in court on the other ſide; but the 
better way is, to give a rule upon the poſtea, 
for bringing it into court, and that is notice 
of itlelff. - Ek 


| * I Salk. 78; 6 Mod. 24. 8. C. and fee 5 T. R. 454, 3. 


= 1 
CHAP, XL. 


Df Judgments. 


— 


— 


UDGMENT is the ſentence of the law, 
upon facts found or admitted. And it is 
either for the plaintiff, or for the defendant : 
for the former, by confeſſion or nibil dicit ; 
for the latter, on a non pros, diſcontinuance, 
retraxit, nolle proſequi, or nonſuit ; and for ei- 
ther party, upon demurrer, ul tiel record, or 
verdict . The preſent chapter will be prin- 
cipally confined to the latter judgment, on an 
iflue in fact, found by verdict; the other ſpe- 
cies of judgments having been already treated 
of. | 
If a new trial be not granted, or judgment 
arreſted, &c. within the time limited by the 
rule for judgment, the prevailing party hav- 


ing ſtamped the peſtea with a double half- 


crown ſtamp, aid got it marked by the clerk 
of the common bails, may tax his coſts, and 
ſign final judgment. | | 

Colts are taxed by the maſter, upon a bill 
made out by the attorney for the prevailing 


2 1 Str. 395. 


Party; 
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party; or more frequently without a bill, up- 
on a view of the proceedings: and if there 
have been any extra expences, which do not 
appear on the face of the proceedings, there 
_ ſhould be an afidavit made of ſuch expences, 
to warrant the allowance of them; which is 
called an affidavit of increaſed . coſts b. lt 18 
uſual, among fair practiſers, to give notice-to 
the oppoſite attorney, of the; t me when the 
coſts are intended to be taxed © but in order 
to enforce i it, there muſt be a rule to be pre- 
ſent at tazing coſts: which rule is obtained 
from the alerk of the rules, and a copy of it 
ſhould be duly ſerved; after which, if the 
coſts are taxed without notice, the taxation 
is irregular, and the attorney liable to an at- 
tachment. 

No coſts were recoverable by the plaintiff 
or defendant at common law, But by the 
ſtatute of Glouceſter, (6 Edw. I.) c. 1. § 2. it 
is provided, © that the demandant may reco- 
ver againſt the tenant the coits of his writ 
_ purchaſed (which, by a liberal interpretation, 
has been conſtruc: to extend to the whole 
coſts of his ſuit ©), together with the dama- 
ges given by that ſtatute; and thot this act 


* Imp K. B. 348. 4 2 Inft. 288. Hardr, 3. 
Ad. 349. ea Inf. 288. Galt 
a 
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| foall hold place, in all caſes where a man reco- 


vers damages.” This was the origin of coſts 
de incrementof, And hence the plaintiff has, 
generally ſpeaking, a right to coſts, in all 
caſes where he was entitled to damages, an- 
tecedent to, or by the proviſions of, the ſtatute 
of Glouceſter ® ; as in aſſumpſit, covenant, debt 
on contract, caſe, trover, treſpaſs, aſſault and 
battery, replevin, ejectment, dower unde 
nibil habet *, &c.; or where, by a ſubſequent 
ſtatute, double or treble damages are given, in 
a Caſe where fngle damages were before reco- 
' yerablei; as upon the 2 Hen, IV. c. 11. for 
ſuing in the admiralty court), &c. And he 
has alſo a right to coſts, in all caſes where a 
certain penalty is given by ſtatute to the party 
grieved ©; for otherwiſe the remedy might 
prove inadequate. 


But the ſtatute of Glouceſter did not extend 
to caſes where xo damages were recoverable 
at common law, as in real actions, /cire facias, 
| prohubition , &c,; nor where doudle or treble 
damages were given by a ſubſequent ſtatute, 


Gilb. Eq. Rep. 195. * Cro. Car. 560. 1 Roll. 

#40 C0: 116. a. Abr. 574. Skin. 363. 

* 2 Bac. Abr. 148. Carth. 230. 1 Salk. 206. 

10 Co. 116. a. 2 Inſt. 1 Ld. Raym. 172. Say. 

289. Cowp. 368. Cofts, 11. H. Blac. 1 V. 10. 
j Ante, 589. * Comb, 20, N 
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in a new caſe where Angle damages were not 


before recoverable; as in waſte againſt tenant 
for lite or years ", upon the ſtatute of Glou- 
ceſter, (6 Edw. I.) c. 5; for not ſetting out 
tithes , upon che 2 & 3 Fd. VI. c. 1; or 
for driving a diſtreſs out of the hundred e, 


upon the i & 2 Ph. & M. c. 12. Nor docs 


this ſtatute extend to popular actions, where 
the whole or part of a penalty is given by ſta- 
tute to a common informer” ; as, upon the 
5 Ez, c. 4. § 31. for exerciſing a trade, with- 
out having ſerved an apprenticeſhip ; or upon 
the ſtatute of uſury, 12 Ann. ſtat. 2. c. 16. 
In thefe and ſuch like cafes, rherefore, the 
plaintiff is not entitled to coſts, unleſs they 
are expreicly given him by the ſtatute; but 
wherever they are ſo given, he is of courſe 
entitled to them. 

Where /ing/e damages are given by a fta- 
tute, ſubſequent to the ſtature of Glouceſter, in 
a new caſe wherein no damages were prevt- 


= 2 Hen. IV. 17. 9 Hen. * 1 Roll. Abr. 574. 1 
66. d. 10 Co. 116. b. Vent. 133. Carth, 231. 


2 Inſt. 289. 1 Salk. 200. 1 Ld. Raym. 
n Moor, g15. Noy, 136. I72. Cal. Pr. C. B.. 87. 
Harder. 152. Parnes, 124. S. C. Cowp. 


» 2 Inſt. 289. Dyer, 177. 306. H. Blac. 1 V. 10. Bul. 
ear. 560. 1 NM. Pri. 333. 
Roll. Abr. 574. 

ouſly 
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_ ouſly recoverable, it has been doubted whe- 
ther the plaintiff ſhall recover coſts, if they 
are not mentioned in the ſtatute. The rule 
in Pilfold's caſe is, that he ſhall not ; and ac- 
cordingly it is holden, that he is not entitled 
to coſts in quare impedit ©, wherein damages 
are given by the ſtatute of 2m. 2. (13 Edv. 
I.) c. f. § 3. But the rule in Pifold's caſe 
is contradicted by lord Coke himſelf*, who 
ſays, that © this clauſe (reſpecting the ſtatute 
of Glouceſter's holding place, in all cafes where 
a man recovers damages) doth extend to give 
coſts, where damages are given to any de- 
mandant or plaintiff, in any action, by any 


ſtatute made after this parliament,” And 


the rule has been ſince narrowed, by ſeveral 
modern deciſions; from whence it may be 
collected, that the plaintiff is entitled to coſts, 
in all caſes where ſingle damages are given by 
ſtatute to the party grieved *, although coſts 
are not particularly mentioned in the ſtatute, 


1 10 Co. 116. a. * 2 Inſt. 289. 

2 Hen. IV. 17. 27 Hen. © 2 Will. 91. Barnes, 151. 
VI. 19; 16 Co, 115. . 2 8 3 Bur Rn 
Inſt. 289, 362. Barnes, Colts, 10: . ER 
140. And ſee Cro. Car. 71. But fee the opinion of 
360. Carth. 231. Cowp. Alton, Juſt. contra. Cowp. 


367, 8. | 367, 8. 
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636 Ok Coſts. 
In ſeveral of the foregoing caſes, wherein 
coſts were not recoverable by the plaintiff at 


common law, they are expreſsly given him 
by the ſtatute 8 & 9 . III. c. 11. by which 


It is enacted, that © in all actions of waſte, 


and actions of debt upon the ſtatute for not 
ſetting forth tit hes, wherein the ſingle value or 

damage found by the jury ſhall not exceed 
the ſum of twenty nobles; and in all ſuits up- 
on any writ or writs of /cire facias, and ſuits 
upon prohibitions, the plaintiff obtaining judg- 
ment, or any award of execution, after plea 
pleaded or demurrer joined therein, ſhall like- 
wiſe recover his coſts of ſuit ; and if the plain- 
tiff ſhall become nonſuit, or ſuffer a difconti- 
nuance, or a verdict mall paſs againſt him, 


the defendant ſhall recover his coſts, and have 


execution for the ſame by capies ad ſatigfacien- 
dum, fieri facias, or elegit.” 

Upon this ſtatute there have been the fol- 
lowing determinations : 

In an action of debt for the penalty of the 
ſtatute 2 & 3 Edw. VI. c. 13. for not ſetting 
out tithes, with a count for the Angle value, 
aſter a demurrer to the declaration, the parties 
ſubmitted to arbitration, and the arbitrator 


awarded the ſingle value to be leſs than twen- 


ty 
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ty nobles (67. 135. 44.); the court held, 
that the plaintiff was not entitled to coſts on 
the counts for the penalty, under the ſtatute 
8 & 9 W. III. c. 11. the value not having 
been found by the jury; but they allowed 
him to have the coſts taxed, on the count for 
the ſingle value. 

In ſcire facias, the plaintifF is not entitled 
to coſts, unleſs the defendant has appeared 
and pleaded: And no coſts are payable by 
the plaintiff, on moving to quaſh his own 
writ before plea, nor after a plea in abate» 
ment“. In Prohibition, the rule is, that the 
plaintiff, ſucceeding after plea pleaded or de- 
murrer joined, ought to have his coſts from 
the time of the ſuggeſtion, or firſt motion for 
a prohibition, and all coſts incident and ſub- 
ſequent thereto*, And where the defendant 
pleaded nothing to the merits, but only that 
he did not proceed in the ſpiritual court after 
the prohibition, the court held this not to be 
a plea within the ſtatute, but a mere ſham 
plea, and ordered the defendant to pay the 
plaintiff's coſts of the proceedings in prohi- 
bition . Where the defendant in prohibition 


H Blac. 1V.107. and * Caf, Pr. C. B. 11. 1 
ſee Barnes, 150. Str. 82. 2 Str. 1062. 
. e. B. 5 Barnes, 148. 
I Str. 638, | 
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lets judgment go by default, the plaintiff is 
entitled, by the common law, to a writ to in- 
quire of his damages, for the contempt in pro- 
ceeding after the prohibition delivered; and, 


of conſequence, by the ſtatute of Glouceſter, 


to his coſfs *, In this caſe, however, the 


plaintiff is only entitled to coſts, from the time 


that the rule for a prohibition was made ab- 
ſolute, as the defendant could not poſſibly be 
in contempt before *. And where the plain- 
tiff was nonſuited, it was holden, that the de- 
fendant ought only to have the coſts of the 
nonſuit, and not what were incurred by op- 
poſing the-rule to ſhew cauſe, why the writ 
of prohibition ſhould not be granted*, If 
judgment be given for the plaintiff, as to part 
of what is in iſſue, he is entitled to coſts, al- 
though a conſultation be granted as to the re- 
ſidue ©. And, in like manner, if the defend- 
ant prevail as to part, he is entitled to coſts *. 
But it ſeems, that if the defendant ſucceed 
upon demurrer, he is not entitled to coſts , 
this being a caſus omiſſus out of the ſtatute. 
There is a proviſo in the ſtatute e That it 


e. B. 20. 4 Barnes, 138, 139. 
2. | | © Brymer and Alus, H. 
> Say. Colts, 137. 29 Geo. III. C. B. 
Str. 1062, 3. 7 

mall 


3 
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ſhall not extend to executors or adminiſtra- 
tors ; and hence it has been determined, that 
in /cire facias® or prohibition”, they are not 
liable, when plaintiffs, to the payment of 
_ coſts, 

The plaintiff's general right to coſts being 
thus ſettled and eſtabliſhed, upon the footing 
of the ſtatute of Glouceſter, has been ſince al- 
tered, reſtrained, and modified, by ſubſequent 
ſtatutes. The firſt ſtatute that reſtrained the 
plaintiff's right to coſts, was the 43 Eliz. c. 
6. (extended to Wales, and the counties pa- 
latine, by the 11 & 12 V. III. c. .); by 
which it is enacted, that © if in any perſonal 
action, to be brought in any of her majeſty's 
courts of Weſtminſter, not being for any title 
or intereſt of lands, nor concerning the free- 
hold or inheritance of any lands, nor for any 
battery, it ſhall appear to the judges of the 
ſame court, and be ſo ſignified by the juſtices 
before whom the ſame ſhall be tried, that the 
debt or damages to be recovered therein ſhall 
not amount to the ſum of forty ſhillings, thar 
in every ſuch caſe the judges or juſtices, be- 
fore whom ſuch action ſhall be purſued, ſhall 


not award to the plaintiff any more coſts than 


x Se. 108, © Reg. 118. Barnes, 127, 
* Cal. Fr. C. B. 158. Pr, 129. 8. C. 
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the ſum of the debt or damages ſo recovered 
ſhall amount to, but leſs at their diſcretion.” 
The intention of this ſtatute was to confine 
trifling actions to inferior courts; and a cer- 
tificate may be granted upon it, at any time 
after the trial of the cauſe *, The firſt in- 
ſtance of a certificate being granted, upon this 
ſtatute, was in the caſe of //hite v. Smith, E. 
17 Geo. II.; wherein Villes Ch. J. certified 
in an action for taking ſand ', And ſince 
that time, certificates have been not infre- 
quent”, Bur as the judges, for a long time, 
were unwilling to certify upon this ſtatute, 
thinking it hard to deprive a plaintiff of his 
right to coſts, merely becauſe he had reſorted 
to a ſuperior court, when perhaps he could 
not have obtained juſtice in an inferior one, 
the legiſlature was obliged to interpoſe its au- 
thority, ſtill farther to guard againſt trifling 
and yexatious actions, 

Thus, by the 3 Fac. I. c. 15. J 4. it is 
enacted, that © if in any action of debt, or 
action upon the caſe upon an aſſumpſit for the 
recovery of any debt, to be ſued or proſecuted 


i Gilb. Eq. Rep. 195. Wil. 07: 


Gilb. C. P. 261, 2. S. C. 3 Will. 325. 
Say. Colts, 18. 3 J. 7. Say. 50. 2 
R. 38. (4). Will. 2386. 3 N. 37. 


againſt 
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againſt any citizen and freeman of the city of 
London, or any other perſon, being a victualler, 
tradeſman, or labouring man, inhabiting with- 
in the ſaid city or the liberties thereof, in any 
of the king's courts at Weſtminſter, or elſe- 
where, out of the court of requeſts for the 
Tame city, it ſhall appear to the judge or judg- 
es of the court where ſuch action ſhall be ſued 
or proſecuted, that the debt to be recovered 
by the plaintiff ſhall not amount to the ſum 
of forty ſhillings, and the defendant ſhall duly 
prove, either by ſufficient teſtimony or his 
own oath, that at the time of commencing 
ſuch action, the defendant was inhabiting and 
reſiant in the city of London or the liberties 
thereof, the ſaid judge or judges ſhall not al- 
low to the plaintiff any coſts of ſuit, but ſhall 
award the plaintiff to pay ſo much ordinary 
coſts to the defendant, as the defendant ſhall 
juſtly prove, before the ſaid judge or judges, 
it hath truly coſt him in defence of the ſuit.” 
W hich ſtatute has been ſince extended, by the 
14 Geo. II. c. 10, to © every citizen and 
freeman of the city of London, and every other 
perſon and perſons inhabiting within the ſaid 
City or its liberties, and alſo to perſons renting 
or keeping any ſhop, ſhed, ſtall, or ſtand, or 
ſeeking a livelihood there, who have debts 

I2 owing 
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owing them, not exceeding the ſum of forty 
ſhillings, by any perſon or perſons inhabiting 
or ſeeking a livelihood within the ſaid city or 
its liberties, during their reſpective inhabi- 
tancy or ſecking a livelihood as aforeſaid,” 
And towards the latter end of the laſt reign, 
: ' ſeveral acts of parliament were made, eſta- 
bliſhingcourts of conſcience invariousdiſtri&s, 
in and about the metropolis; as in the town 
and borough of Southwark, &c, by the 22 
Geo. IT. c. 45. (explained and amended by the 
32 Geo. II. c. 6. ); in the city and liberty of Me- 
minjter, and part of the dutchy of Lancaſter, 
by the 23 Geo. II. c. 27. (explained and 
amended by the 24 Geo. II. c. 42.); and in 
the Tower-hamlets, by the 23 Geo. II. c. 30. 
 F And, by the 23 Geo, II. c. 33. the county 
= court of Middleſex was put on a different foot- 
41 ing, for the more eaſy and ſpeedy recovery of 
ſmall debts. ” | 
In theſe acts of parliament there are ex- 
ceptions, reſpecting the cauſes and per/ons, of 
which and over whom the courts are to have 
juriſdiction. Thus, in the 3 Jac. I. c. 15. 
there is an exception or proviſo”, that © it 
ſhall not extend to any debt for rent upon any 
leaſe of lands or tenements, or any other real 
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contracts, nor to any other debt that ſhall ariſe 
by reaſon of any cauſe concerning a teſtament 
or matrimony, or any thing concerning or 
properly belonging to the eccleſiaſtical court, 
although the ſame be under forty ſhillings.” 
And there is a ſimilar exception in the court 
of conſcience at for the Tower-hamlets *; 
which exception has been conſtrued to apply 
to an action for uſe and occupation®. The 
court of conſcience act for London is confined 
to caſes, where both plaintiff and defendant are 
reſident within the juriſdiction of the court”; 
and it does not apply, where the plaintiff 
recovers leſs than forty ſhillings, in a ſpecial 
action on the caſe, for the breach of an agree- 
ment. Allo, it is a conſtant and invariable 
rule, that none of the court of conſcience acts 
extend to caſes, where the ſum recovered is 
reduced under forty ſhillings, by means of a 
ſet-off*, or tender”, Where a caute is re- 
ferred to arbitration, and the coſts are direct- 
ed to abide the event of the ſuit, the plaintiff 
is not intitled to them, if it appear by the 
award that his original demand was under 


* Doug. 245. * 2 Str: 19 23 Wl 
Id. 244. 19. S. C. 2 Wilſ. 68. 3 
* 14 Geo. I. c. 194. ww 8 65. 
© 3 Ke C39 8. C. 

8 Doug. 448, 9. 
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forty. ſhillings; and he might have recovered 
it in a Court of conlcience *. | 


ReſpeRing per/ons, the court in one inſtance 
permitted a ſuggeſtion to be entered on the 
roll, in an action brought by an adminiſtrator *. 
But in an action brought againſt an execazor, 
they refuſed 1t*; ſaying, it could not be 
meant to give the court of conſcience a juriſ- 
diction over executors; and that if there was 
no expreſs exception, there was one implied 
from the nature and reaſon of the thing. An 
attorney is not ſubject to the juriſdiction of the 
county court of Middleſex ” ; but in I eftmin- 
fer , and the Tewer-hamlets ”, he is expreſs- 
ly ſubjected thereto, And where an attorney, 
or other perſon, is ſued in a ſuperior court, 
for a debt under forty ſhillings, he may, ac- 
cording to a late determination * , move the 
court to ſtay the proceedings. 


By the Veſiminſter court of conſcience act, 
the mode preſcribed for a defendant to obtain 


"3 T. R. 139. Yao v. "2 Will. 42. Doug. 380. 
Gitſen, H. zo Geo. II. 3 Eur. i583. /ems. contra. 

Doug. 246. » Doug. 380. 

* 18. 203. ſtat. 14 Geo. II. Stat. 19. Geo. III. e. 


"& 10. 5 T. R. 535. Id. 68. 24. 


529. * 4 T. R. 455. | 
his 
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his coſts is by pea; and if that mode be not 
adopted, the court will not, after verdict, en- 
ter a /ugge/tion on the record, that the defend- 
ant lived within the juriſdiction, or ſtay the 
proceedings. But in general, where the 
act is not pleaded, the proper mode is, for the 
defendant to apply to the court, by affidavit, 
for leave to enter a ſuggeſtion on the roll, of 
the facts neceſſary to entitle him to the bene- 
fit of the a&t * : which ſuggeſtion may be tra- 
verſed or demurred to. And where the 
plaintiff demurred to the ſuggeſtion, which 
was adjudged againſt him, the coſts of the 
application were allowed, as well as of the 
trial and former proceedings *; though nor, 
ſtrictly ſpeaking, coſts of the defence. But 
where the inqueſt is taken by default, there 
can be no ſuggeſtion on the roll“; for the de- 
fendant is out of court, as to all purpoſes, 
but that of having judgment againſt him. 

By the 21 Fac. I. c. 16. it is enacted, that 
« jn all actions upon the caſe for ſlanderous 
words, to be ſued or proſecuted in any of the 
courts of record at V minſter, or in any 


. N. 452 8. C, 2: Wilt BY 
1 Sir, 7, 00s: 4-I0% * 2 Ster 1 
1120. Barnes, 353. Say. 1 Str. 46. 


Rep. 273. Say. Coſts, 64. 
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court whatſoever that hath power to hold plea 
of the ſame, if the jury upon the trial of the 
iſſue in ſuch action, or the jury that ſhall in- 
quire of the damages, do find or aſſeſs the 
damages under forty ſhillings, then the plain- 
tiff or plaintiffs in ſuch action ſhall have and 


recover only ſo much coſts as the damages 


ſo given or aſſeſſed amount unto, without any 
further increaſe of the ſame; any law, ſtatute, 
or uſage to the contrary notwithſtanding.” 
The operation of this ſtatute is confined to 
actions for ſlanderous words ſpoken of the 
perſon, and does not extend to actions for ſlan- 
der of ſitleæ, &c. wherein the ſpecial damage 
is the giſt of the action: neither, for the ſame 
reaſon, does it extend to an action for ſpecial 
damage, in conſequence of words not in them- 
ſelves actionable ©; though, where the words 
are actionable in themſelves, a ſpecial damage 
will not take the cate out of the ſtatute *. 
This ſtatute applies to a writ of inquiry, as 
well as a trial, where the damages are under 


< Cro, Car. 141, 163. 1 Str. 936. 8. C. Barnes, 
Str. 645. 5 132, 142. 3 Bur. 1688. 
9 2 Ld, Raym. 831. 1 2 Blac. Rep. 1062. Say. 
Salk. 206. 7 Mod. 129. S. Coſts, 25. S. C. Caſ. Pr. 


C. Barnes, 135. C. B. 137. contra: 


* 3 Ld. Raym. 1588. 2 
| forty 
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forty ſhillings*; and a juſtißcation found for 
the plaintiff will not, in that event, entitle 
him to full coſts 5, 


But the principal ſtatute, made for reſtrain- 


ing the plaintiff's right to coſts, is the 22 & 
23 Car. II. c. 9. (extended to Y/ales, 
and the counties palazine, by the 11 & 12 
W. III. c. 9.); by which it is enacted, 
that “ in all actions of treſpaſs, aſſault and 
battery, and other perſonal actions, wherein 
the judge, at the trial of the cauſe, ſhall not 
find and certify under his hand, upon the back 
of the record, that an aſſault and battery was 
ſufficiently proved by the plaintiff againſt the 
defendant, or that the freehold or title of the 


land mentioned in the plaintiff's declaration 


was chiefly in queſtion; the plaintiff, in caſe 
the jury ſhall find the damages to be under 
the value of forty ſhillings, ſhall not recover 
or obtain more coſts of ſuit, than the damages 
ſo found ſhall amount unto.” Ir ſeems to 
have been the intention of this ſtatute, that 
the plaintiff ſhall have no more coſts than 
damages, in any perſonal action whatſoever, 
if the damages be under forty ſhillings, ex- 
cept in caſes of battery or frechold ; and not 
even in theſe, without a certificate. And 
this conſtruction was adopted, in ſome of the 
* 2 Str. 934. * Barnes, 128, 
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firſt caſes that aroſe upon the ſtatute “. But 
a different conſtruction ſoon prevailed; and 
it is now ſettled, that the ſtatute is confined to 


actions of aſſault and battery; and actions for 


local treſpaſſes, wherein it is poſſible for the 
judge to certify, that the freehold or title of 

the land was chiefly in queſtion', Therefore 
it does not extend to actions of aſſumꝑſit, debt, 
covenant, trover *, falſe impriſonment, or the 
like; or to actions for a mere aſſault!; or 
for criminal converſation v, or battery of the 
plaintiff's ſervant”, per quod conſortium vel ſer- 


vitium amiſit. 


In actions for local treſpaſſes, the ſtatute 


applies, wherever an injury is done to the 
Freebolde, or to any thing growing upon, or 


afjixed* to, the freehold : and in a modern 


"3 Ked. 123, 247. 

FT. Raym. 487. T. Jon. 
233. 2 Show. 258, S. C. 
3 Mod. 39. 1 Salk. 208, 


x Str. 577. Gilb. Eq. Rep. 


195. Barnes, 134. 3 Will. 


322. 3. C. H. Blac. i V. 294. 


3 Keb. 31. 1 Salk. 208. 
N. 391. 
= 3 Will. 319. 


P 3 Keb. 154. 1 Salk. 


208. 1 Str. 192. 

* 2 Vent. 48. Com. Rep. 
19. I Salk. 208. 1 Str. 
577, 633, 645. Gilv. Eq. 
Rep. 198. 3 58: 7209. a 
Ld. Raym. 1444. S. C. 

Y Hill v. Reeves, Bul. N:. 
Pri. 330. Barnes, 144. 

Birch v. Da gi, Bul. Ni. 


Fri. 330 1 Str. 633. Caſ. Pr. 


C. B. 86. Barnes, 121. 


caſe 
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caſe”, it was carried ſtill further. That was 
an action of treſpaſs quare clauſum fregit : the 
firſt count ſtated, that the defendants broke 
and entered the cloſe of the plaintiffs, and the 
graſs of the plaintiffs there then growing, 
with their feet in walking, trod down, ſpoil- 
ed, and conſumed; and dug up and got di- 
vers large quantities of turf, peat, ſods, heath, 
ſtones, ſoil and earth of the plaintiffs, in and 
upon the place in which, Sc.; and 100k and 
carried away the ſame, and converted and dif- 
poſed of the ſame to their own ule. There 
was another count, upon a fimilar treſpaſs, in 
another cloſe, The defendants pleaded the 
general iſſue to the whole declaration, and two 
ſpecial pleas to the /econd count. And, on the 
trial, a verdict was found for the plaintiffs on 
the general iſſue, with one ſhilling damages; 
and for the defendants on the ſpecial pleas, 
and the judge had not certified. Per Lord 
Mansfield : © The queſtion on this record is, 
whethcr the plaintiffs are entitled to any more 
coſts than damages, under the ſtatute 22 & 
23 Car, II. c. 9.? There is a puzzle and per- 


7 Doug. 779. and ſee 1 accord. but ſee 2 Vent. 
Str. 633, 645. Gilb, Eq. 215. Skin. 66. Com. Rep. 
Rep. 197, 8. S. C. 3 Bur. 19. 1 Salk. 208. 18tr. 192. 


1282. Say. Coſts, 50. S. C. /emb. contra. 
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plexity in the caſes on this part of the ſtatute, 
and a jumble in the reports; and as the queſ- 
tion is a general one, we thought it proper 
to conſult all the judges; and they are all of 
Opinion, that this caſe is within the ſtatute, 
and that the plaintiffs ought to have no more 
colts than damages. You will obſerve, that 
what has been called an aſportavit in this de- 
claration, is a mode or qualification of the in- 
jury done to the land. The treſpaſs is laid to 
have been committed on the land by digging, 
|! Sc. and the ſportavit as part of the ſame 
1 | act; and, on the trial of the iſſue, the free- 
F hold certainly might have come in queſtion, 
This is clearly diſtinguiſhable from an a/por-' 
tavit of perſonal property, where the freehold 
cannot come ia queſtion, and which therefore 
is not within the act. Thus, after trees are 
cut down, and thereby ſevered from the free- 
hold, if a treſpaſſer comes and carries them 
away, that caſe is not within the ſtatute , be- 
cauſe the freehold cannot come in quetton : : 
here it might.“ 


Where an injury is done to a per/onal chat- 
tel, it is not within the ſtatute*; nor where 
an injury to a perſonal chattel is laid, in the 
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ſame declaration, with an aſſault and battery, 
or local treſpaſs. And conſequently, in 
theſe caſes, though the damages be under 
forty ſhillings, the plaintiff is entitled to full 
colts, without a certificate. But then it muſt 
be a ſubſtantive and independeat injury : for 
where it is laid, or proved, merely in aggra- 
vation of damages, as a mode or qualification 
of the aſſ1ult and battery, or local treſpaſs”, 
or there is a verdict for the defendant, upon 
that part of the declaration which charges 


him with an injury to a perſonal chattel v, it 


is within the ſtatute. So where a laceravit, 
or tearing of the plaintiff's cloaths, is laid in 
the declaration, or found by the jury, to be 
merely conſequential to, or committed at the 
ſame time x as an aſſault and battery, the plain- 
tiff, recovering leſs than forty ſhillings da- 
mages, is not entitled to full coſts, without a 


certificate. 
The certificate required by this ſtatute 
need not, it ſeems, be granted at the trial of 


© 3 Mod. 39. 1 Salk. 208. » 2 Vent. 180, 195. Caf. 
1 Str. 192, 551. Gilb. Eq. Pr. C. B. 118. 
Rep. 197 8. C. Barnes, Say. Nep. 91 1 f, 
119, 120, 134 3 Wilſ. 322. 655. | 
8. C. 2 Str. 1130. Say. H. Blac. 1 V.agh $ 
Coſts, 39. T. R. 18. 


1 Str. 624. Ante, 650. 
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the cauſe? . And where the defendant lets 
judgment go by default *, or juſtifies the aſ- 
ſault and battery, or pleads in ſuch a manner, 
as to bring the freehold or title of the land in 
queſtion, on the face of the record, or a view 
is granted, a certificate is holden to be un- 
neceſſary. But where, in an action for an 
aſſault and battery, the defendant juſtifies the 
aſſault only , or an aſſault only is certified by 
the judge ©, the plaintiff, recovering leſs 
than forty ſhillings, is not entitled to more 
coſts than damages; though, in the latter 
Caſe, to entitle him to full coſts, the judge 
may certify, on the 8 & g W. III. c. 11. that 
the aſſault was wil ful and malicious *. The 
4 award of an arbitrator is not tantamount to a 
4h judge's certificate, under the 22 and 23 Car. 
1 II. c. 9“. 

Where the plea or iſſue, though ſpecial, is 
collateral to the&fgyeſtion of freehold or title 
to the land, as Where the defendant juſtifies an 
entry as bailiff under proceſs, and iſſue is 
Joined upon the door's being ſhut *, or where, 


- 7 11 Mod. 198. © 2 Lev. 102. 
| = Bul. Mi. Pri. 329. 4 3 Wilf. 326. 
| * 11d. Raym. 76. 2 2 © qo R. 138. 
3 . 8. C. | 2 2 Barnardift, K. B. 277, 
nn 3 T. R. 391. | but ſee H. Blac. 2 V. 2. 
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upon a plea of a diſtreſs for rent, there is an 
iſſue on the defendant's being bailiff s, a cer- 
tificate is neceſſary, to entitle the plaintiff to 
full coſts: and it is alſo neceſſary, where the 
plaintiff recovers leſs than forty ſhillings da- 
mages, on a replication of extra viarn ", or plea 
of not guilty to a new aſſgnment'. But 
where the plaintiff is entitled to coſts upon 
the new aſſignment, he is entitled to the coſts 
of all the previous pleadings *. 


None of the ſtatutes, made for reſtraining 
the plaintiff's right to coſts, extend to actions 
brought in an inferior court, and removed by 
the defendant into a ſuperior one: and it has 
been holden, that the 21 Fac. I. c. 16. and 
the 22 & 23 Car. II. c. 9, only reſtram 
the court from awarding more coſts than 
damages; but the jury, not being reſtrained 
thereby, may give what coſts they pleaſe. 


The reftraint put upon the plaintiff's ge- 
neral right to coſts, by the 22 & 23 Car. II. 


5 Say, Rep. 250. Id. 149. Bul. Mi. Pri. 330; 


h Cor han V. Harriſon, J's 8 1 I. R. 636. 


22 Seo. HI. K. B. but ee 21 126 an 


2 Lev. 234. 2 I'd. Raym. 378, 9. 1 Ld. Raym. 395. 

1444. 2Str. 726. 8. C. {4. Cal. Pr. C. B. 45. (a). 

1168. Say. Rep. 25 t. contra. 1 Salk. 207. | 
Barnes, 124, 129. 8. CW. 
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c. 9. has been fince partly taken off, by ſub. . 
fequent ſtatutes, Thus, by the ſtatute 4 & 5 
W. & M. c. 23. § 10. after reciting, that 
great miſchiefs enſue by inferior tradeſmen, 
apprentices, and other diſſolute perſons, neg- 
lecting their trades and employments, whe 
follow hunting, fiſhing, and other game, to 
the ruin of themſelves and damage of their 
neighbours, it is enacted, that © if any ſuch 
Perſon ſhall preſume to hunt, hawk, fiſh, or 
fowl (unleſs in company with the maſter of 
Fi ſuch apprentice, duly qualified by law), ſuch 
Fi perſon ſhall be ſubject to the penalties of this 
at, and ſhall or may be ſued or proſecuted 
for his wilful treſpaſs, in ſuch his coming on 
any perſon's land; and if found guilty there- 
of, the plaintiff ſhall not only recover his da- 
1 mages thereby ſuſtained, but his full coſts of 
1 ſuit; any former law to the contrary not- 
1 withſtanding.” It has been holden, that a 
clothier is an inferior tradeſman, within the 
meaning of this ſtatute®; and it is ſaid, that 
the words © inferior tradęſinen extend to eve- 
Ty tradeſman who is not qualified to kill 
game »: but this was doubted in a ſubſequent 
caſe „, wherein the judges were divided in 
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opinion, upon the queſtion, whether a ſurgeon 
and apothbecary ſhould be conſidered as an in- 
ferior tradeſman. 


So, by the 8 & 9 W. III. c. 11. & 4. for 
the preventing of wilful and malicious treſ- 
paſſes, it is enacted, that “ in all actions of 
treſpaſs, to be commenced or proſecuted in 
any of his majeſty's courts of record at Meß- 
minſter, wherein at the trial of the cauſe it 
ſhall appear, and be certified by the judge 
under his hand, upon the back of the record, 
that the treſpaſs, upon which any defendant 
mall be found guilty, was wwilful and malicious, 
the plaintiff ſhall recover not only his da- 
mages, but his u coſts of ſuit; any former 
law to the contrary notwithſtanding.“ The 
certificate, required by this ſtatute, need not 
be granted at the trial of the cauſe; and it 
is faid, that the ſtatute extends to every 
treſpaſs, that is not accidental as well as 
trifling ©, 

Where the declaration conſiſts of ſeveral 
counts, the plaintiff in this court is only enti- 
tled to the coſts of ſuch as are found for 


1 Sæbinunerton v. arvis, E. 21, Doug. 108. n. contra. 


22. Geo. III., C. B. 1 T. R. 6 Mod. 153. 
636. K. B. but fee 2 Will. 
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him* ; and neither party is allowed the coſts 
of thoſe which are found for the defendant * . 


Where the plaintiff's declaration conſiſted of 
two counts, to one of which the defendant 


pleaded the general iſſue, which was found 


for the plaintiff, and to the other a juſtifica- 
tion, to which the plaintiff demurred, and 
judgment was thereupon given for the de- 
fendant; the court agreed, that the defendant 


could have no coſts upon the demurrer *. 


But if there be two diſtin& cauſes of action, 
in two ſeparate counts, and as to one the de- 
fendant ſuffers judgment to go by default, and 


as to the other takes iſſue, and obtains a ver- 


dict, he is entitled to judgment for his coſts on 
the latter count, notwithſtanding the plaintiff 
is intitled to judgment and coſts on the firſt 
count v. 


* But it is otherwiſe in 
the Common Pleas, for there, 
if the plaintiff ſucceed up- 
on any one of the counts, 
he is intitled to the coſts of 
his whole declaration; tho' 
the defendant ſucceed upon 
the others. Bul. Ni. Pri. 


1 


— — 


335. 2 Blac. Rep. 800, 1199. 
© Say. Colts, 212. Doug. 
677. but ſee 1 Wilſ. 331. 
» Say. Cofts, 211. 2 Zur. 
1232. S. C. Tamen quære, 


and ſee the ſtat. 8 & 9 W. 


HI. ©: 34: $ 3. 
v 3 T. R. 654 


it 


Tt has already been obſerved “, that no 
coſts were recoverable by a defendant at com- 
mon law: and the reaſon ſeems to be, that 
if the plaintiff failed in his ſuit, he was amerc- 
ed to the king pro falſo clamore, which was 
| thought to be a ſufficient puniſhment, without 
ſubjecting him to the payment of colts, The 
firſt inſtance of coſts being given to a defend- 
ant, was ia a writ of right of ward, by the 
ſtatute of Marleberge, (52 Hen. III.) c. 6. 
Afterwards, coſts were given to the defend- 
ant in error, by the 3 Hen. VII. c. 16. and in 
replevin, by the 7 Hen. VIII. c. 4. and 21 Hen. 
VIII. c. 19, Cc. But in one of theſe caſes, 


the defendant is to be conſidered as an actor; 


and in the other of them, the proviſion is vir- 
tually for the benefit of the plaintiff in the 
original action *. 

In error, brought by the defendant Before 
execution , or by the plaintiff upon a judg- 
ment for the defendant, if the judgment be 
affirmed, the writ of error diſcontinued, or 
the plaintiff in error nonſuited, the defendant 
in error is entitled to coſts, by the 3 Hen. VII. 
c. 10. and 8 & 9 . III. c. 11.4 2.; upon 
the former of which ſtatutes it has been hold- 

w Ante, 632. Cro. Jac. 6 36, 
Say. Coſts, 70. _ 
Uu 2 | en, 


4 
1 
by 
1 
1 
5 
þ 
* 
b 


658 Of Colts. 


en, that coſts are recoverable in error, for the 
delay of execution, although none were reco- 
verable in the original ation *. By the 13 
Car. II. ſtar, 2. c. 2. F o. if the judgment be 
affirmed after verdict, the plaintiff ſhall pay 
to the defendant in error, his double coſts. 
And by the 4 Inn. c. 6. § 25. for prevent- 
ing vexation, from ſuing out defective writs 
of error, it is enad ed, that © upon the quaſh- 
ing of any writ of error, for variance from the 
original record, or other defect, the defendant 
| ſhall recover againſt the plaintiff in error his 
coſts, as he ſhould have had, if the judgment 
had been afi:ined, and to be rccovered in the 
ſame manner * :” which cots include thoſe of 
the motion, for quaſhing the writ of error. 
And though no coſts were recoverable in the 
original action, they are payable, on quaſhing 
a writ of error, But where the defendant 
in error enters continuances, to. defeat the 
writ of error, the plainuff in error is not lia- 


2 Dyer, 77. Cro. Eliz. femb6. contra, | 
G17, 659. 5 Co. 101. 8. C. * 2 Str. 834. Cal, temp. 
Cro. Car. 145. 1 Str. 262. Hardw. 137. 

2 Str. 1084. but ſee Cro. » 2 Ld. Rayw. 1403. 1 
Car. 425. 1 Lev. 146. 1 Str. 606. 8 Mod. 316, 
Vent. 38, 166. 4 Mod. S. C. 

245. Carth, . 1 Str, 263 


ble 
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ble to coſts, on quaſhing it“. And none of 


the ſtatutes before mentioned give coſts, upon 
the reverſal of a judgment? 


In replevin, or ſecond deliverance, the de- 


fendant, making avowry, cognizance, or juſti- 
fication, for rents, cuſtoms, or ſervices, or for 
damage feaſant, is entitled to coſts, by the 7 
Hen. VIII. c. 4. and 21 Hen. VIII. c. 19. 
S$ 3. if the avowry, cognizance, or juſtifica- 
tion be found for him, or the plaintiff be non- 
ſuit, or otherwiſe barred : which ſtatutes ex- 
tend to avowries, Sc. made by an executor e, 
or for an eſtray x, and, as it ſhould ſeem, for 
an amercement by a court leet"; but not to 
pleas of priſel en auter lieu, upon which the 


writ is abated ', or to pleas of property in the 


thing diſtrained *. By the 17 Car. II. c. 7. 
$ 2. the defendant obtaining judgment there- 
on, for the arrearages of rent, or value of the 
goods diſtrained, is alſo entitled to his full 
coſts of ſuit. And by the 11 Geo. II. c. 19. 


$ 22. if the defendant avow, or make cogni- 


zZance, according to that ſtatute, upon a 


*. 1 Str. 139. 2 Str. 834. Cro: Jac. 520. but fee 
Barnes, 2:0. Cro. Eliz. zoo. /emb. con- 
© x Str. „ tra. | 
2 Rol. Rep. 437. Com. Rep. 122. 
Ero. Eliz. 330. * Hardr. 153. 
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diſtreſs for rent, relief, heriot, or other ſervice, 
and the plaintiff be nonſuit, diſcontinue his 
action, or have judgment againſt him, the 
defendant ſhall recover double coſts of ſuit. 
Bur this latter ſtatute does not extend to a 
| ſeizure for a heriot cuſtom ', 

At length, by the ſtatute 23 Hen. VIII. c. 
15. § 1. it was enacted, © that in treſpaſs upon 
the ſtatute 5 Rich. II. debt, covenant, detinue, 
account, treſpaſs on the caſe, or upon any 
ſtatute for an offence or wrong perfonal, im- 

mediately ſuppoſed to be done to the plaintiff, 
jf the plaintiff, after the appearance of the 
defendant, be nonſuited, or a verdict paſs 
againſt him, the defendanr ſhall have judg- 
ment to recover his coſts againſt the plaintiff, 
to be aſſeſſed and taxed by the diſcretion of 
the judge or judges of the court, where ſuch 
action ſhall be commenced or ſued; and ſhall 
have ſuch proceſs and execution, for the re- 
covery of the ſame, againſt the plaintiff, as 
the plaintiff ſhould or might have had againſt 
the defendant, in caſe judgment had been > 
ven for the plaintiff.” 


But by F 2. of the ſame ſtatute, it is pro- 
vided, that © every poor perſon, being plain- 
tiff in any ſuch action, who at the com- 


g Barnes, 148. 5 
mencement 
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mencement of his ſuit ſnall be admitted, by 
the diſcretion of the judge or judges where 
the ation is purſued, to have his proceſs and 
counſel of charity, without paying money or 
fee for the ſame, ſhall not be compelled to 
pay any coſts, by virtue of this ſtatute ; but 
ſhall ſuffer other puniſhment, as by the diſ- 
cretion of the juſtices, before whom the ſuit 
ſhall depend, ſhall be thought reaſonable.” 
A pauper or poor perſon, in the eye of the 
law, is one who will ſwear that he is not 
worth ten pounds, after all his debts are paid, 
except his wearing apparel, and the ſubject 
matter of the action *; and ſuch a one may, 
upon petition, and affidavit of his extreme 
poverty, ſupported by a certificate of his 
cauſe of action, be admitted to ſue i forma 
pauperis: which admiſſion may be either at 
the commencement of the ſuit, or afterwards 
pendente lite a. And upon his being ſoadmitted, 
an attorney and counſel ſhall be aſſigned him, 
purſuant to the ſtatute 11 Hen. VI. c. 12.; 
and he ſhall be permitted to carry on the pro- 
ceedings gratis, without uſing ſtamps e, or 
paying fees to the officers of the court, unleſs 


Li P. KR 03%. | o Stat. 5 W. & M. c. 21. 
» Say. Coſts, go. 3 Wilſ. § 14, &c. 
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he obtain a verdict for more than ten pounds, 
and then the officers ſhall be paid their court 
fees, and for paſſing the record, &c. Neither, 
as we have juſt ſeen, is a pauper liable to pay 
coſts to the defendant, if he be nonſuited, or 
have a verdict againſt him; but ſhall ſuffer 
other puniſhment at the diſcretion of the juſ- 
tices, It has been ſaid, that if a pauper be 
nonſuited, he ſhall pay coſts or be whipped” : 
bur this puniſhment does not appear to have 
been ever inflicted . If the pauper do not 
proceed to trial according to notice, or other- 
wiſe miſbehave himſelf, the court will order 
him to be diſpaupered ©: but until this be 
done, they will not make any rule about 
coſts *. And, unleſs the pauper's conduct ap- 
peer to have been vexatious, the court will 
not ſtay the proceedings in a ſecond action, 
until the coſts are paid, of a nonſuit in a prior 
one, for the ſame cauſe ©: nor, if the pauper 
' ſhould ſucceed in the ſecond action, will they 
deduct the coſts of the firſt, out of thole reco- 
vered in the ſecond v. 


Sid. 261. 2 Salk. 506. bat fee Caf. Pr. C. B. 47. 
7 Mod. 114. 1 Str. 420. /emb. contra. 
A VV 
il. P. R. 633. -2 { Will. 24, but fee 2 T. R. 
Salk. 506. 2 Str. 1122. 511. 
2 Str. 878. 3 Will. 24. * & Sir. 891. 
Lxecutors 
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Executors and adminiſtrators are not particu- 
larly excepted out of the ſtatute 23 Hen. VIII. 
c. 16. yet, as that ſtatute only relates to con- 
tracts made with, or wrongs done to the 
plaintiff , it has been uniformly holden “, that 
they are not liable to coſts, upon a nonſuit or 
verdict, where they neceſſarily ſue in their re- 
preſentative character, and cannot bring the 
action in their own right; as upon a contract 
entered into with the teſtator or inteſtate *, or 
for a wrong done in his lite-time?. But 
where the cauſe of action ariſes after the death 
of the reſtator or inteſtate, and the plainuff 
may ſue thereon in his own right, he ſhall not 
be excuſed from the payment of coſts, though 
he bring the action as executor or admini- 
ſtrator ; as upon a contra?? *, expreſs or im- 
plied, or in zrover *, for a converſion after the 
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v 2 Str. 1107. 


* Cro. Eliz. e Ur. 
Jac 229. 2 Ball., 
1 Saik. 207, 314. 3 Bur. 


1586. Say. Cofts, 97. 


T. Jon. 47. 2 Ld. Raym. 
1414. 1 Str. 632. S. C. Caf 


e. B. 157. . 
118. S. C. Barnes, 141. 
Barnes, 129. 


6 Mod. 91, 181. I 
Salk. 207. 8. C, ul 


Raym. 436. 1 Str. 682. 


Barnes, 119. 2 Str. 1105. 
4 T. R. 277. 5 l. 

Com. Rep. 163. Cat 
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tor or adminiſtrator is liable to coſts, upon a 
judgment of non pros: and where he has 
knowingly brought a wrong action, or other- 
wiſe been guilty of a w#/ful default, he ſhall 
pay coſts upon a diſcontinuance ©, or for not 
proceeding to trial according to notice“; 
but otherwiſe he is not liable to coſts, in ei- 
ther of theſe caſes *, Nor, where he merely 
ſues en auter droit, is he liable to coſts, upon 
a judgment as in caſe of a nonſvit*, 


Executors and adminiſtrators are liable to 
coſts, when defendants, if they plead falſely; 
and the judgment in ſuch caſe is, that the 
coſts be levied, of the goods of the teſtator or 
inteſtate, if the defendant hath ſo much there- 
of in his hands to be adminiſtered, and if not, 
Je bonis propriis. A bankrupt ſued as execu- 


ror pleaded a falſe plea, and it being found 
againſt him, the plaintiff had judgment for 
the coſts de bonts propriis, after which he ob- 


tained his certificate; and the court held, 


e. B. 14; 157, © 2 Sir. $74. Barnes, 133. 
8. 3 Bur. 1585. 4 Bur. 1927. Say. Colts, 
. C, B. 79. ß 
Bur. 1451. 1 Blac. Rep, 4 Bur. 1928. Barnes, 
. 8. E. 10 
r. C. B. 158. 63. Plond. 
Bur. 1585. 183. 69. | 
| that 
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that this judgment for the coſts de Bonis pro- 
priis, was not diſcharged by the certificate“. 
But where an executor or adminiſtrator pleads 
plene adminiſiravit, and the plaintiff, admitting 
the truth of the plea, takes judgment of 
aſſets in futuro, the defendant is not liable to 
| coſts i, So where an executor or adminiſtrator 
pleads ſeveral pleas to the whole declaration, 
as non aſſumꝑſit and plene adminiſtravit, and 
one of them is found for him, he is entitled 
to the poſtea and coſts, though the other plea 
be found againſt him. But if the plaintiff 
take judgment of aſſets in futuro, upon the 
plea of plene adminiſtravit, and go to trial up- 
on the plea of non aſſumꝑfit, he will be entitled 
to coſts, if he obtain a verdict ; and therefore 
in ſuch caſe, unleſs the defendant has a good 
ground of defense upon non aſſumpſit, it is 
ufual for him to move to withdraw his plea, 
which the court will permit him to do, upon 
payment of coſts *, 


— 4 Bur. 1 363. 1 Blac. Rep. adminiftravit præter, and 
400. S. C. Ante, 47. the plaintiff, admitting the 


i Imp. K. B. 428. where truth of the plea, - takes 


It is ſaid to have been ſo de- judgment of the aſſets ad- 
termined in the Common mitted in part, and for the 
Pleas; and 2x. whether reſidue ef afets in futuro. 
the defendant is liable to “ 2 Blac. Rep. 1275. 
coſts, where he pleads plen- 

There 
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There being ſtill many caſes, in which the 
defendant was not aided by the proviſions of 
the before mentioned ſtatutes !,. it was enaCt- 
ed by the ſtatute 4 7ac. I. c. 3. that © if any 
perſon ſhall commence in any court, any ac- 
tion of treſpaſs, ejef7;one firme, or any other 
action whatſoever, wherein the plaintiff or de- 
mandant might have coſts, in caſe judgment 
ſhould be given for him, and the plaintifF- 
ſhall be nonſuited therein, after the appear- 
ance of the defendant, or a verdict ſhall paſs 
againſt him by lawful trial, that then the de- 
fendant, in every ſuch action, ſhall have judg- 
ment to recover his coſts againſt the plaintiff 

or demandant, to be aſſeſſed and levied in like 
manner as upon the 23 Hen. VIII. c. 15.” By 
this ſtatute the defendant is entitled to coſts, on a 
nonſuit or verdict, in all caſes where the plain- 
tiff would have been entitled to them, if he 
had obtained judgment, as in umpfit , &c. 
And though the declaration be inſufficient, ſo 
thai the plaintiff could not have had cofts 
thereon, the defendant 15 nevertheleſs entitled 
to coſts, for the unjuſt vexation *, But this 


Leon. 92. ig. 3 Ball 248. Hob. 
Bul- N. Pri. 354. 5 219. Hutt: 16 8. C. Cro. 
ee, 633. Car 17 dit fee Cro. 

* Moor, 625. 1 Bulſt. Jac. x58, 9. nb. contra. 
ſtatute, 
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ſtatute, being framed upon the model of the 
23 Hen. VIII. c. 15. does not extend, any more 
than that, to actions brought by executors or 
adminiſtrators ?, 

The ſtatutes which have been hitherto 
mentioned only relate to caſes where the plain- 
tiff is nonſuited, or has a verdict againſt him. 
But there are other ſtatutes, by which the de- 
fendant is entitled to coſts upon a volle pro- 

ſequi, non pros, diſcontinuance, or demurrer. 

By the 8 Elia c. 2. © upon proceſs iſſuing 
out of the cour: of King's Bench, if the plain- 
tiff do not declare in three days after bail put 
in, or if after declaration he do not proſecute 
his ſuit with effect, bur willingly ſuffer the 
ſame to be delayed or diſcontinued, or he be 
nonſuited therein, the judges, by their diſere- 
tions, ſhall award to ihe defendant his coſts, 
damages, and charges in that behalf ſuſtain- 
ed.” This ſtatute docs not extend, any more 
than the former, to actions brought by execu- 
tors and adminiſtrators ®?, in their repreſenta- 
tive character, Bur if the plaintiff enter a 
nolle proſequi, the defendant is entitled to coſts 
upon this ſtatute ?, 


e Jac, 361. 
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By the 13 Car. II. ſtar. 2. c. 2.4 3. it is 
enacted, that © upon an appearance entered 
for the defendanr, by attorney, of the term 
wherein the proceſs is returnable, unleſs the 
Plaintiff ſhall put into the court, from whence 
the proceſs iſſued, his bill or declaration 
againſt the defendant, in ſome perſonal action, 
or ejectment of farm, before the end of the term 
next following after appearance, a nonſuit for 
want of a declaration may be entered againſt 
him; and the defendant ſhall have judgment, 
to recover coſts againſt the plaintiff, to be 
taxed and levied in like manner as upon the 
23 Hen. VIII. c. 15,” 


And, ſtill further to diſcourage the bringing 
of frivolous and vexatious actions, it is enacted 
by the ſtatute 8 & 9 W. III. c. 11. 2. that 
« if any perſon ſhall commence or proſecute 
any action, in any court of record, wherein 
upon demurrer, either by plaintiff or defen- 
dant, demandant or tenant, judgment ſhall 
be given by the court againſt the plaintiff or 
demandant, the defendant or tenant ſhall have 
judgment to recover his coſts, and have ex- 
ecution for the ſame by capias ad ſatisfacien- 
dum, fieri facias, or elegit.” This ſtatute does 
not extend to demurrers to pleas in abate- 

: ment; 
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ment * ; nor in any action, wherein the defen- 
dant would not have been entitled to coſts, 
upon a nonſuit or verdict *, 

The plaintiff, we may remember, is not 
entitled to coſts in a popular action, for the 
whole or part of the penalty, given by ſtatute 
to a common informer, unleſs they are ex- 
preſsly given him by the ſtatute *, Nor was 
the defendant entitled to coſts, in ſuch an ac- 
tion, until the ſtatute 18 Eliz. c. 3. F 3. 
(made perpetual by the 27 Elia. c. 10.) by 
which it is enacted, that * if any common in- 
former ſhall willingly delay his ſuit, or ſhall 
diſcontinue or be nonſuit, or ſhall have the 
matter paſs againſt him therein by verdict or 
judgment in law, the ſaid informer ſhall pay 
to the defendant his coſts, charges, and da- 
mages, to be aſſigned by the court in which 
the ſuit ſhall be attempted :” with a proviſo, 
that © this act ſhall not extend to any officer, 
who, in reſpect of his office, has heretofore 
uſually ſued upon penal laws; nor to any 
officer, ſuing only for matters concerning his 
office”.” This act of parliament, which 


_ * 1 Ld. Raym. 337. 1 * Caf. Pr. C. B. 25. 16 
Salk. 194. 12 Mod. 195. 4. contra. 
Comb. 482. S. C. 2 id. * Ante, 634. 


Raym. 992. 1 Salk, 194. 2 Ld. Raym. 1333. 


6 Mod. 88, S. C. Bul. Ni, Pri. 334. 
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ſeems to give coſts upon arreſt of judgment, 


extends to actions brought upon a /ub/equent 
ſtatute “; or one that is repealed * ; and alſo to 
actions qui tam, for part of a penalty, as well 
as where the whole is given to a common in- 
former V: but it it does not extend to actions, 
brought by the party grieved, upon a remedi- 


dl ſtature . 


Where there are ſeveral defendants, who 
ſucceed in the action, the plaintiff may pay 
coſts to which of them he pleaſes*: and if 
they fail, each of them is anſwerable for the 
whole coſts. Thus, where an ejectment was 
brought againſt ſeveral defendants, who de- 
fended ſeverally, and at the aſſizes one of them 
confeſſed leaſe entry and ouſter, and had a 
verdict againſt him, but the others did not 
confeſs; the court upon application ſaid, the 
officer muſt tax the ſame coſts againſt all the 


defendants; and that if the plaintiff, after he 


had ſatis faction againſt one, ſhould rake out 
execution againſt another, the latter might 
apply to the court. | 


Gib. C. P. 251. 11 And. 216. 2 Leon. 
Wil 77. 115. 4 Leon. 5 5. Cro. Eliz. 
= Hatt. 35, 6. 2 Keb. 177. Hutt. 22. 1 Salk. zo. 

100 | | .. 1 Str. 516. 2 Str. 1203. 


7 Cowp. 366, Say. Colts, * Bul. N. Fri. 335, 6. 


Where 


75. S8. C. 
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Where one of ſeveral defendants lets judg- 
ment go by default, and the other pleads a 
plea which goes to the whole, and ſhews that 
the plaintiff had no cauſe of action, if this 
plea be found for the defendant who pleaded 
it, he ſhall have coſts; and being an abſolute 


bar, the other defendant ſhall have the benefit 


of it, and ſhall not pay coſts to the plaintiff ©, 
But where the plea does not go to the whole, 
but is merely in di/charge of the party plead- 
Ing it, there the other party ſhall not have the 
benefit of it; but ſhall pay coſts, though it be 
found againſt the plaintiff ©, 


Before the ſtatute 8 & g W. III. c. 11. if 
one of ſeveral defendants had been acquitted, he 
was not entitled to his coſts; the courts con- 
ſtruing the former acts to relate only to the 
caſe of a total acquittal, of all the defendants *. 
This being found inconvenient, it was enact- 
ed, by the fame ſtatute, & 1. that ©* where ſe- 


© Co. Lit. 125. Ero. Jac.” C. B. 1079. Fr. Ken en 

134. 1 Lev. 63. 1 Sid. 76. S. C. 

eb, 234.5. . He * 1d. ibid. 1 Will. 89. 

Raym. 1372. 1 Str. 610. 3 T. R. 656. 

$ Mod. 217. S. C. Caf. rr. 2 Str. 1009. ane Res 
| Salk. 194 
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veral perſons ſhall be made defendants, to 
any action of treſpaſs, aſſault, falſe impriſon- 
ment, or ejectione firme, and any one or more 
of them ſhall be, upon the trial thereof, ac- 
quitted by verdict, every perſon ſo acquitted 
ſhall recover his coſts of ſuit, in like manner 
as if the verdi& had been given againſt the 
plaintiff, and acquitted all the defendants ; 
unleſs the judge, before whom the cauſe is 
tried, ſhall immediately after the trial there- 
of, in open court, certify upon the record un- 
der his hand, that there was a reaſonable cauſe 
for making ſuch perſon a defendant.” This 
ſtatute is confined to the particular actions 
therein mentioned ; and does not extend to 
an action of treſpaſs upon the ca/e*, nor con- 
ſequently to an action of trover 3 : neither does 
it extend to an action of replevin . 


When a feigned iſſue is ordered by a court 
of law, whether it be in a civil or criminal 
proceeding, the coſts always follow the ver- 
dict, and muſt be paid to the party obtaining 


"'2 Str. 1005. Rep. 355. Say. Coſts, 215. 
Barnes, 139. 8. . 

* 3 Bur, 1284. 1 Blac. 

its 
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iti, But when a feigned iſſue is ordered by 
a court of equity, the coſts do not follow the 
verdict, as a matter of courſe ; but the finding 
of the jury is returned back to the court which 
ordered it, and the coſts there are in the diſ- 
cretion of the court. Where the iſſue is 
ordered by a court of law, on a rule for an 
information &, or motion for an attachment !, 
the coſts of the original rule, or motion, do 
not in general follow the verdict, but only the 
coſts of the feigned iſſue; which coſts are to 
be reckoned, from the time when the feigned 
iſſue was firſt ordesed and agreed ton. Yet, 
where it was ordered, by the conſent rule, that 
the coſts ſhould abide the event of the iſſue, 
the court directed the _ coſts to be paid 
under it *. 


i Still and Rogers, 1 Lil. 
P. R. 344. Per Holt, Ch. J. 
Barnes, 130. 1 Wilſ. 261, 
331. Say. Rep. 24. 1 Wilſ. 
324. 8. C. but in the 
caſe of Hoſkins v. Ld. Berke- 
ley (4 T. R. 402) the court 
ſtrongly intimated an opi- 
nion, that as feigned iſſaes 
were only granted with the 
leave of the court, it would 


X X 2 


be prudent in future, when 
they permitted ſuch iſſues to 
be tried, to compel the par- 


ties to conſent, that the coſts 


ſhould be in the diſcretion 
of the court. 

* Say. Rep. 229. 1 Bur. 
603. Say. Coſts, 144. S. C. 

Say. Rep. 253. 

= 7 Bur. 004. 

* 2 Bur. 1021. 
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Having thus ſhewn, in what caſes the par- 
ties are entitled to coſts, I ſhall proceed to 
conſider, what coſts they are reſpectively en- 
titled to, and the means of recovering them, 
firſt, as between party and party; and ſecondly, 
as between attorney and client, with the meaſures 
to be purſued by the latter for taxing them. 


Where the plaintiff recovers ſing/e damages, 
he is only entitled to frgle coſts; unleſs more 
be expreſsly given him by ſtatute. But if 


double or treble damages are given by ſtatute, 


in a Caſe wherein ſiugle damages were before 
recoverable, the plaintiff is entitled to double 
or treble coſts, although the ſtatute be ſilent 
reſpecting them“; as in an action upon the 
2 Hen. IV. c. 11. &c.? In ſome caſes, doub!c 
and zreble coſts are expreſsly given to the 
plaintiff; as upon the game laws, by the 
ſtatute 2 Geo. III. c. 19. 5. And wherever a 


plaintiff is entitled to double or treble cots, 


the coſts given by the court de incremento are 
to be doubled or trebled, as well as thoſe gi- 
ven by the jury a. But double or treble coſts 
are not to be underſtood to mean, according 


Say. Coſts, 228. 3 331. Carth. 
Ante, 633. 297, 321. 2 Str. 1048. but 
Leon. 52. Cro. Eliz. - fee 1 T. R. 252. 


to 
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to their literal import, twice or thrice the 
amount of ſingle coſts. Where a ſtatute 
gives double coſts, they are calculated hus: 
I. the common coſts; and then Y the com- 
mon coſts. If trebls coſts, 1. the common 
coſts; 2. half of theſe; and then half of the 


latter r. 


Double or treble coſts are alſo in {me 
caſes exprelsly given to the defendant; as in 
actions againſt pariſh officers, by the 43 £72. 
c. 2. 19; againſt juſtices of the peace, con- 
ſtables, &c. by the 7 Jac. I. c. 5; for diſtreſſes 
for rents and ſervices, by the 11 Geo. II. c. 
19. § 21, 2; and againſt officers of the exciſe 
or cuſtoms, by the 20 Geo. III. c. 70. 34. 
and 24 Gee. III. ſeſſ. 2. c. 47. $ 35. In 
theſe, and ſuch like caſes, where it does not 
appear, on the face of the record, that the 
defendant is entitled to the benefit of the act, 
(as where he pleads the general iſſue,) and 
there is no particular mode appointed for re- 
covery of the coſts, the proper mode, after a 


Table of Coſts, 72 prin- thodically arranged, by 
cipio. This table is a valu- which the practiſer may not 
able acquiſition to the pro- only know how to charge 
feſſion, as it contains a full for his bufneſs, but may ſee 
collection of bills of coſts, beforehand in what order 
accurately drawn, and me- it is to be conducted. 


AS 7 nonſuit 
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nonſuit or verdict for the defendant, is to ap- 
ply to the court, upon an affidavit of the facts, 
for leave to enter a ſuggeſtion on the roll *, 
And it cannot be done by rule of court *, un- 
leſs where the plaintiff moves for leave to 
diſcontinue on payment of coſts; in which 
caſe, the court may make it part of the rule, 
that he ſhall pay double or treble coſts”. 
But where a particular mode is appointed by 
ſtatute, for the recovery of double or treble 
coſts, as by the certificate of the judge who 
tried the cauſe, on the 7 Fac. I. c. 5. there 
that partieular mode muſt be obſerved: ſo 
that if the judge certify, there is no need of a 
ſuggeſtion ; and if he do not, it is uſeleſs, ex- 
cept where judgment goes by default v. 


The means of recovering coſts, as between 
party and party, are by action or execution, up- 
on a judgment obtained for them; or by at- 
tachment, upon a rule of court *. Thus, in 


| - * x Str. 49, 50. Cal. Pr. Hardw. 125. | 
LE I 16. Cal. Tomp, TY 2 Vent 45. Doug. 
Hardw. 125. Id. 138. 2 307, 8. but ſee Doug. 
Str. 1021. S. C. Say. Rep. 308. n. 
214. 3 Wilſ. 442. th w Cal. Temp. Hardw. 
© 1 Str. 50. 133, 9. | 
*:4 Str. 974- Caf. Temp. -* H. Blac. 2 V. 248. 
| cell ment, 


Ok Coſts. = 
ejeliment, where there is a verdi& and judg- 
ment againſt the tenant, an action may be 
brought, or execution taken out thereon, for 
the coſts * ; but where the plaintiff is non- 
ſuited, for not confeſſing leaſe entry and ouſ- 
ter, the leſſor of the plaintiff muſt proceed 
by attachment, upon the conſent rule?. And 
ſo where the nominal plaintiff is nonſuited 
upon the merits, or has a verdict and judg- 
ment againſt him, the only remedy is by 
attachment, againſt the leſſor of the plain- 
tiff. | | 

In proceeding by attachment, a copy of the 
rule, with the officer's allocatur thereon, 
ſhould be perſonally * ſerved, on the party lia- 
ble to the payment of coſts; and at the ſame 
time, the original rule ſhould be ſhewn to 
him, and a demand made of. the payment 
of them ©: which demand may be made by 
the acting attorney in the cauſe, although he 
act in the name of another attorney. And 
if the coſts be not paid, the court, upon an 
affidavit of the circumſtances, will grant an 


Run. Fje@. 140, 141. Geo. II. 

Id. ibid. 1 Salk. 259. 1 
Barnes, 182. d Id. ibid, 

" Kun. e, 14% Þ Barnes, 120. 
Tilly and Baily, Mich. 6 Say. Rep 95. 
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attachment. In this court, the rule for an 
attachment is abſolute in the firſt inſtance * ; 
and may be moved irs. on the laſt day of 
term f. 


To aſſiſt the parties in the recovery of 
coſts, they are allowed to deduct or ſet off 
the coſts in one action againſt thoſe in ano- 
ther. This practice, however agreeable to 
natural juſtice, does not ſeem to have ob- 


tained, till lately, in the court of King's 


Benchs: But, in the Common Pleas, it has 


been frequently allowed; and that, not only 


where the parties have been the ſame *, but 
alſo where they have been in ſome meaſure 
different. Thus, a party has been permitted 
to ſet off a /eparate demand, for coſts payable 
to himſelf alone, againſt a joint demand, for 
coſts payable by himſelf and others: and he 
has alſo been permitted to ſet off a joint de- 
mand, for coſts payable to himſelf and ano- 


ther, againſt a ſeparate demand, for damages 


and coſts payable by himſelf only *. But 


Per Buller, Juſt. M. 24 Rep. 826. Say. Coſts, 256. 
Geo. III. De Ae. BU. Nt. Fre. 340. 

f 5 Bur. 2686. #3 Barnes, 146. but ſee 

2 Str. 891, 1203. Bul. Barnes, 130. 


: ‚llgnn Coll, 2574. 2Blac. 


_ 


© Barnes, 1458. 2 Blac. Rep. $279. . cited. 


where, 
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where, in an action of treſpaſs againſt four 
defendants, the plaintiff obtained a verdict 
againſt one, and the other three were acquit- 
ted, the court would not ſuffer the coſts of 
the three defendants, who were acquitted, to 
be deducted out of the plaintiff *s coſts, againſt 
that defendant who was found guilty ; declar- 
ing the motion to be unprecedented ', Where 
the application 1s made by the party to whom 
the larger ſum is due, the rule is for a ſtay of 
proceedings, on acknowledging ſatisfaction 
for the leſſer ſum . But where the leſſer ſum 
is due to the party applying, the rule is to 
have it deducted, and for a ſtay of proceed- 
ings, on payment of the balance ", 


As between allorney and client, the former 
may maintain an action againſt the latter, for 
the recovery of his coſts®. But, by the ſtat. 
3 Zac. I. c. 7. & 1. all attormies and Jobs 
citors ſhall give a true bill unto their maſters 
or clients, or their aſſigns, of all charges con- 
cerning the ſuits which they have for them, 


ſubſcribed with their hands and names, before 


Barnes, 145. Bal. Ni. " Say. Colts, 254. and ſee 
Fer; 336. 408 336» | 
= Bul: M. E Ero. Gar. 159, 386. 
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fuch time as they or any of them ſhall charge 
their clients, with any the ſame fees or 
charges,” Upon this ſtatute it was a good 
plea, to an action brought by an attorney for 
his fees, that no bill had been delivered to the 
defendant v; or the ſtatute might have been 
given in evidence, on on aſſumꝑſit * But if 
an attorney had delivered his bill to the de- 
fendant, after the arreft and before the bill 
filed, it was well enough”: and this ftatute 
did not extend to attornies in inferior courts, 
but only to thoſe in the courts at Heftminſter *. 
Ic ſhould alſo ſeem, that an attorney's bill 
could not have been taxed, unleſs an action 
was depending thereon, nor without bringing 
the amount of it into court. To remedy 
theſe manifold inconveniences, it was enact- 
ed, by the ſtatute 2 Geo. II. c. 23. § 23. 
(made perpetual by the 30 Geo. II. c. 19. 
$75.) that © no attorney of the court of 
King's Bench, Common Pleas, or Exchequer, 
&c. nor any ſolicitor in Chancery, &c. ſhall 
commence or maintain any action or ſuit, for 
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y 3 Keb. 118, 514. T. Lil. P. R. 145. but ſee 
. 3 Saik. 19. S8. 1 Str. 633. Cal. Pr. C. B. 
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the recovery of any fees, charges, or diſburſe- 
ments, at law or in equity, until the expira- 
tion of one month or more, after ſuch attor- 


ney or ſolicitor reſpectively ſhall have deliver- 


ed, unto the party or parties to be charged 


therewith, or left for him, her, or them, at 


his, her, or their dwelling-houſe, or laſt place 
of abode, a bill of ſuch fees, charges, and diſ- 
burſements*, written in a common legible 
hand, and in the Eugliſb tongue, except law 
terms and names of writs, and in words at 
length, except times and ſums; which bill 
ſhall be ſubſcribed, with the proper hand of 
fuch attorney or ſolicitor reſpectively. 

« And, upon application of the party or 
parties chargeable by ſuch bill, or of any 
other perſon in that behalf authorized, unto 
the Lord High Chancellor, or maſter of the 
rolls, or unto any of the courts aforeſaid, or 
unto a judge or baron of any of the ſaid courts 
reſpectively, in which the buſineſs contained 
in ſuch bill, or the greateſt part thereof in 
amount or value, ſhall have been tranſacted ; 
and upon the ſubmiſſion of the ſaid party or 
parties, or ſuch other perſon authorized as 
aforeſaid, to pay the whole ſum, that upon 
taxation of the ſaid bill ſhall appear to be due, 


Barnes, 243. Jil. 123. 
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to the ſaid attorney or ſolicitor reſpectively ; 
it ſhall and may be lawful for the ſaid Lord 
High Chancellor, Maſter of the Rolls, or any 
of the courts aforeſaid, or for any judge or 
baron of any of the ſaid courts reſpectively, 
and they are hereby required, to refer the ſaid 
bill, and the faid attorney's or folicitor's de- 
mand thereupon, although no action or ſuit 
ſhall be then depending in ſuch court, touch- 
ing the ſame, to be taxed and ſettled by the 
proper officer of ſuch court, without any mo- 
ney being brought into the ſaid court for that 
purpoſe : and if the ſaid attorney or ſolicitor, 
or the party or parties chargeable by ſuch bill 
reſpectively, having due notice, ſhall refuſe or 
neglect to attend ſuch taxation, the ſaid officer 
may proceed to tax the ſaid bill ex parte; 
pending which reference and taxation, no ac- 
tion ſhall be commenced or proſecuted, 
touching the ſaid demand. | 


te And, upon the taxation and ſettlement 
of ſuch bill and demand, the ſaid party or 
parties ſhall forthwith pay to the ſaid atrorney 
or ſolicitor reſpectively, or to any perſon by 
him authorized to receive the fame, that ſhall 
be preſent at the ſaid taxation, or otherwiſe. 
unto ſuch other perſon or perſons, or in ſuch 
manner, as the reſpe dive courts aforeſaid hail 
direct, 


Df Coffs, 683 
direct, the whole ſum that ſhall be found to 


be or remain due thereon, which payment 


ſhall be a full diſcharge of the ſaid bill and 


demand: and in default thereof, the ſaid par- 
ty or parties ſhall be liable to an attachment 
or proceſs of contempt, or to ſuch other pro- 
ceedings, at the election of the. {aid attorney 
or ſolicitor, as ſuch party or parties was or 
were before liable unto. 5 

« And if, upon the ſaid taxation and ſet- 
tlement, it ſhall be found, that ſuch attorney 
or ſolicitor ſhall happen to have been over- 
paid, then the faid attorney or ſolicitor re- 
ſpectively ſhall forthwith refund, and pay un- 
to the party or parties entitled thereunto, or 
to any.perſon by him, her, or them authoriz- 
ed to receive the ſame, if preſent at the 
lettling thereof, or otherwiſe unto ſuch other 
' perſon or perſons, or in ſuch manner, as the 
reſpective courts aforeiaid ſhall direct, all 
ſuch money as the ſaid officer ſhall certify to 


have been ſo overpaid; and in default there- 


of, the ſaid attorney or ſolicitor reſpectively 
ſhall, in like manner, be liable to an attach- 
ment or proceſs of contempt, or to ſuch other 
proceedings, at the election of the ſaid party 
or parties, as he would have been ſubject un- 


to, if this act had not been made. 
| « And 
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« And the ſaid reſpective courts are here- 
by authorized, to award the coſts of ſuch taxa- 
tions to be paid by the parties, according to 
the event of the taxation of the bill; that is to 
fay, if the bill taxed be leſs, by a ſixtb part, 
than the bill delivered, then the attorney or 
ſolicitor is to pay the coſts of the taxation 


but if it ſhall not be leſs, the court, in their 


diſcretion, ſnall charge the attorney or client, 
in regard to the reaſonableneſs or unreaſona- 


bleneſs of ſuch bill.“ | 

But, by the 12 Geo. II. c. 13. $5. it 
ſhall and may be lawful to and for every at- 
torney, clerk in court, and ſolicitor, to write 


his bill of fees, charges, and diſburſements, 


with ſuch ab5reviations as are now commonly 
uſed in the Eugliſb language; any thing in 
any former law to the contrary notwithſtand- 
ing.” And by y 6. © the ſaid act of the ſecond 
year of his preſent majeſty, for the better re- 
gulation of attornies and ſolicitors, or any 
clauſe, matter, or thing therein contained, 
ſhall not extend to any bill of fees, charges, 
and diſburſements, due from any attorney or 
ſolicitor, to any other attorney or ſolicitor, or 
clerk in court ; but that every ſuch attorney, 
ſolicitor, or clerk in court, may uſe ſuch re- 

N meſdies 


medies for the recovery of his fees, charges, 
and diſburſements, againſt ſuch other attorney 
or ſolicitor, as he might have done before the 
making of the ſaid act.“ 

Upon the latter clauſe, there is a caſe 
in Wilſon's Reports", where a judge of this 
court having made an order, to refer an 
agent's bill to be taxed, and the maſter not 
having obeyed it, the court was applied to, 
and held that the order was irregular; the 
maſter declaring, that he had never taxed a 
bill for agency. But it is now the uniform 
practice of both courts”, to refer an agent's 
bill to be taxed, upon the defendant's bring- 
ing into court the ſum claimed by the plain- 
tiff. It is not neceſſary however, that ſuch a 
bill ſhould be ſigned, or delivered, before the 
commencement of an action *. 

If the whole bill be for conveyancing *, it 
cannot be taxed. But where an attorney had 
delivered two ſeparate bills, one of which was 
for fees and diſburſements in caules, and the 
other for making conveyances, a rule was 
made for taxing both“. And fo, where it 


v 1 Will, 266. * M. 12 Geo. II. Anon. 

Doug. 199, 200. and K. B. Barnes, 141, 2. C. B. 

the caſes there cited in notis. „ Say. Rep. 233. Say, 
Doug. 199. in notis. Coſts, 3 20. S. C. 

| 9725 


—— 


l abs nee 
EE 


— 


* 


ew wi — 3. 1» od 
«wt = — N. 3 
2 „ = 


5 . 2 2 2 p — 
> ERTIES 


8 
—— 


22 Y 
1 


n 


— 


. 
r e 
* 


— — — 


—— 
% 
q 
«FF } 
75 1 
5 $46 
+74 
4 1 
43 
{4A 
3,48 
; 46M 
44 
9 


636 Pl Coſts. 


was moved, that the maſter might be direct- 
ed to tax thoſe articles in an attorney's bill, 
which related to conveyancing and patlia- 
mentary buſineſs, the reſt being for manage- 
ment of cauſes in the court of King's Bench, 
Lord Mansfeld ſaid, there was no doubt but 
the maſter might tax the whole : that he re- 
collected a caſe, where the fees paid to a proc- 
tor, for buſineſs done in the eccleſiaſtical 
court, made part of the bill; and it was de- 
termined, that, as the whole bill had been re- 
ferred to the maſter, he might tax that part of 
it*, The court will refer an attorney's bill to 
be taxed, though all the buſineſs was done at 
the quarter ſeſfions *; and in ſuch caſe, an ac- 
tion cannot be maintained for the amount of 
the bill, unleſs it be ſigned, and delivered a 
month before the bringing of the action b. 


It is not neceſſary for the executor or admi- 
niſtrator of an attorney, to deliver a bill of 
coſts, for buſineſs done by his teſtator or in- 
teſtate, before the commencement of an ac- 
tion; the ſtatute 2 Geo. II. c. 23.4% 23. be- 
ing confined to actions brought by the attor- 
ney himſelf, and not extending to his perſonal 


7% Doug. 199. in not is. | | g 5 8 694. 
N. 496. but ſee l. if E C:B. 58. 
124. Barnes, 122. c . | 


repreſen- 
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repreſentatives. And, in the court of Com- 
mon Pleas, they will not ſuffer ſuch a bill to 
be taxed: but in the court of King's Bench 
it is otherwiſe © ; for there, the bill may be 
referred to be taxed, on the defendant's un- 
dertaking to pay what is due. An attorney 
delivered his bill, and, after his death, appli- 
cation was made to tax it, and above a ſixth 
part was taken off; it was moved that the 
executrix might pay the coſts, but the court 
held ſhe ſhould not, for the words of the act 
2 Geo. II. c. 23. $ 23. impoſe them upon the 
attorney or ſolicitor only, and the executrix 
is not to blame, if ſhe ſtand upon his bill, or 
make out one from his books f. 


Before an attorney's bill has been ſettled 
and paid, it may be taxed, as a matter of 
courſe, at any diſtance of time“. But after 
it has been ſettled and paid, and the payment 
has been long acquie ſced under, the court will 
not refer it to be taxed, as a matter of courſe b. 
So where a bond had been given for the debr, 
five years before, and the vouchers had been 


* Barnes, 119, 122. Per Cur. T. 44 Gea 
2 Str. 1056. Say, ., . 
2324, £. Imp. K. 3. 38 gay. Coſts, 323. Doug. 
2 Str, 1036. Say. Coſts, 199. 
327. N | 
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delivered up, the court would not refer the 
bill to be taxed, ſaying, an attorney at this 
rate could never be fate', And it is a gene- 
ral rule, that an attorney's bill cannot be tax- 
ed, at the trial of an action brought upon it, 
nor after verdict “*; for if the buſineſs was re- 
ally done, (which muſt be proved at the trial), 
the delay of the defendant, for more than a 
month, in objecting to the quantum, is an ad- 
miſſion that he thinks it to be reaſonable. 


But though an attorney's bill has been ſettled 


and paid, yet the court, under ſpecial circum— 
fances, will refer it to be taxed ; for the client 
may by afidavit ſhew, that the bufineſs 
charged was never performed, or that the 
charges are fraudulent: and where that is the 
caſe, neither payment, nor a releaſe, nor a 


judgment for the money due, will preclude 


the court from referring the bill ro be taxed !. 
It may alfo be taxed, though there was a ſpe- 
cial agreement, between the attorney and his 


client, that the former ſhouid be paid for his 


time, at a certain rate by the day, beſides his 
expences u; or though he has obtained a war- 


.. 109. Pr. Say. Colls, 33; Doug. 
8. C. 99. S. P. 


- . > Fo Jo 1 * LF 2 A S, 
k Doubs. 109. 4% + 42 » Way. Colts, 321. 
S 1 : 


S2rFfhGER 144 ( 8 
Beryuc 5 S 45 22 
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rant of attorney from his client, for confeſſing 
judgment for the money due upon his bill, 
and has entered up judgment thereupon . 
The ſtatute 2 Geo, II. c. 23. § 23. only 
requires the delivery of a bill, for the bringing 
of an action; and therefore, though an at- 


torney cannot bring an action on his bill, till 


it has been delivered a month, that circum- 
ſtance is not neceſſary to enable him to /et it 


off. But he muſt not produce it at the trial 


by ſurprize. It is ſufficient, in ſuch caſe, to 
deliver the bill time enough, for the plaintiff to 
have it taxed before the trial *. 


If an attorney refuſe to deliver a bill to his 
client, the latter may compel him, by taking 
out a ſummons before a judge; and if the 
attorney, on being ſerved therewith, do not 
attend, an order will be made for delivering 
it, within a reaſonable time”. If he ſtill ne- 
glect to deliver it, the order ſhould be made a 
rule of court; and on ſerving the ſame, and 
making affidavit thereof, the court on motion 
will grant an attachment? The bill being 
delivered, the client may apply for a judge's 
ſummons, to ſhew cauſe, wh it ſhould not be 
referred to the proper officer to be taxed ; 


Say. Colts, 322. y Imp. K. 
Poug. 199. 14 notis. 
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upon which an order will be made, the client 


undertaking to pay what ſhall appear to be 
due upon ſuch taxation 2. If the attorney do 
not attend, an order will be made of courſe. 
But, in the Common Pleas, the client cannot 
have a ſummons for delivery of the bill, and 


taxing it, together”, It was formerly ne- 


ceſſary, in this court, to have three ap- 
pointments, in caſe the attorney did not at- 
tend, before the maſter could proceed ex parte. 
But, by a late rule“, if the party do not at- 
tend, the maſter * proceed ex Parte on the 

firſt appointment.“ | 


If a fixth part of the bill be taken off, the 
attorney is to pay the coſts of taxation ; but 
if leſs, the coſts are in the diſcretion of the 
court. In the exerciſe of this diſcretion, 


however, the courts are governed by the ſta- 


tute: and accordingiy, the coſts of taxation 
have been always reciprocally given to the 
client or attorney, as a ſixth part has, or has 
not been taken off”. 

To aſſiſt the attorney, in recovering his 
coſts, he has a lien for the amount of his bill, 


* Imp. K. B. 479, 480. 5 80. 
JJ. 480. Barnes, 126. 7 See the ſtatute. 
„ * Barnes, 118, 147, 8. 


pon 
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upon the deeds, papers, and writings in his 
hands, belonging to his client: and until 
that be paid, the court will not order them 
to be delivered up“. Nor can an attorney 
be changed by his client, without leave of the 
court, or order of a judge, on payment of his 
bill, to be taxed by the proper officer *. An 
attorney has alſo a lien, on the money reco- 
vered by his client, for his bill of coſts . If 
the money come to his hands, he may retain 
it, to the amount of his bill: he may ſtop it 
in tranſitu, if he can lay hold of it: if he ap- 
ply to the court, they will prevent its being 
paid over, till his demand is ſatisfied ?:. And 
Lord Mansfield declared he was inclined to go 
ſtill further, and to hold, that if the attorney 
give notice to the defendant, not to pay the 
money recovered by his client, till his bill be 
ſatisfied, a payment by the defendant, after 
ſuch notice, would be in his own wrong, and 
like paying a debt which has been aſſigned, 
after notice*. So, in a late caſe *®, where the 
defendant applied to ſet off the debt and coſts 
in one action, againſt thoſe in another, the 


+4 F. R. 124. 8 
104, 5. but ſee Id. 197. n. 7 

1 Lil. P. Ni 43 3 Doug. 169, 101. 
27. ; * 14. 220.7 
= Lil. P. R. 141. Dovg; * 4 TK 20 þ 
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court would not ſuffer it to be done, until the 
attorney's bill was firſt diſcharged. But the 
court will not go beyond theſe limits. And 
therefore where the defendant, not having had 
any notice to the contrary, compromiſed the 
debt and coſts with the plaintiff, before his 
attorney had been paid, the court would not 
oblige the detendant to pay him © 


— rn, — 924 
- 


When the coſts are taxed, judgment 1s ſaid 
to be ſigned, and execution may be immedi- 
ately taken our, againſt the defendant's per- 
ſon or goods; bur in order to charge him in 
execution, or bind his lands, or to proceed 
againſt him by action of debt or ire facias on 
the judgment, or againſt his bail on their re- 
cognizance, or if a writ of error be brought, 
it is neceſſary that the judgment ſhould be 
entered of record, and docketted, and the 
judgment- roll carried to, and filed in the trea- 
ſury of the court. 


The judgment, after verdict, &c. is entered 
on the iſſue- roll, which from thenceforth is call- 
ed the judgment roll; and if the roll has already 
been carried in, which ſeldom happens but 
where the plaintiff has been ruled to enter the 
iſſue, the poten is taken, with the maſter's al- 


© Doug. 226, 


locatur, 
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locatur, to the treaſury at Weſtminfler, and the 


clerk of the treaſury continues the proceed- 
ings, and enters the judgment. But if, as is 
more frequently the caſe, an incipitur only is 
made on the iſſue- roll, at the time of paſſing 
the record of iſi privs, the whole proceed- 
ings are to be entered, beginning with the 
warrants of attorney, The proceedings are 
continued on the iſfſue-rol], after the award of 
the venire facias, by the following entry : A 
terwards the proceſs thereof is continued be- 
tween the parties aforeſaid, of the plea aforeſaid, 
by the jury being reſpited between them, before 
our lord the king at Weſtminſter, or (by origi- 
nal, wherejoever, &c. until | the return of the 
diſtringas] unleſs, &c. | as in the jurata] accord- 
ing to the form of the ſtatute in ſuch caſe made 
and provided, for default of the jurors, becauſe 
none of them did appear: At which day before 
our ſaid lord the king at Weſtminſter, comes 
the ſaid (plaintiff”) by his ſaid attorney, and the 
ſaid chief juſtice [er juſtices of afſize] before 
whom the ſaid iſſue was tried, ſent hither his 
or their] record, had in theſe words, to wit, 
[Then follows a copy of the p2/ea, from the 
niſi prius record, and afterwards the final 


judgment, ] 
„„ Theſe 
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Theſe entries were formerly made by the 
clerks of the chief clerk “, who were called 
entering Clerks; but they are now made by 
the attornies, and ought to be written in a 
full fair hand, with a large margin, of an inch 
at leaſt, and a convenient diſtance at the top, 
for binding up the ſame, and at the bottom, 
that the writing be not rubbed out?. In this 
manner, the proceedings may be entered on 
both ſides of the roll, beginning on the back, 
over againſt the firſt line of the firſt warrant 
of attorney, and taking care to leave a ſuf- 
ficient ſpace at the end, for the commiititur, and 
entry of ſatisfaction, c. : 


At common law, the death of a /ole plaintiff 
or defendant, before final judgment, would 
have abated the ſuit: but if either party had 
died in vacation, judgment might have been 
entered that vacation, as of the preceding 
term, and it would have been a good judg- - 
ment at common law as of the preceding 
term; though it be not To upon the ſtatute of 
frauds, in reſpect of purchaſers, but from the 


4 R. M. 1654. 5 14. R. R. H. 1657. Arte, 47 2. 
T. 1 Jac. 2. R. M. 5 Ann. Imp. K. B. 361. 


ſigning, 
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ſigning z. And if either party die, after a 


ſpecial verdict, and pending the time taken 
for argument or adviſing thereon, or on a de- 
murrer, motion in arreſt of judgment, or for 
a new trial, jzdgment may be entered, at 
common law, after his death, as of the term 
in which the fe was returnable, or judg- 
ment would otlierwiſe have been given, aunc 
pro tunc * ; that the delay ariſing from the act 
of the court, may not turn to the prejudice of 
the-party. This however is diſcretionary in 
the court; and being a matter of indulgence, 
they have ſometimes refuſed to allow it, after 
a conſiderable lapſe of time, where the delay 
has been owing to the plaintiff or his attor- 
ney. It has alſo been refuſed, in an action 
of debt on judgment, where the proceedings 
were ſtayed pending a writ of error, and the 
plaintiff died before the affirmance of the 
Judgment *, And, in general, it ſhould ſeem, 
that if there be a rule for judgment, and it be 


s 1 Salk. 87. 3 Salk. 116. 92. 1 Sid. 462. 1 Vent. 58, 
2 Ld. Raym. 766, 849. 90. S. O. 10 Mod. zo, 325. 
7 Mod. 2, 93. S. C. 3 Salk. 1 Str. 427. 1 Bur. 147, 226. 
159. 2 Salk. 401. 7 Mod. 4 Bur. 2277. Barnes, 255, 
39. S. CO. 6 Mod. 191. 261. 
3 P. Wms. 399. Barnes, 1 Str. 639. Barnes, 
8 262. ſce alſo 6 Mod. 191. 

b 1 Leon. 187. Latch, E 
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_ . Df Judgm!-rits. 
not entered for many years, the court will 
not ſuffer it to be entered, wit hout examining 
how it came not to be ente1-ec] before !. 
Where either party die s, between the 
verdict and the judgment, it is enacted, 
by the ſtatute 17 Car. II. c:, 8, © that his 
* death ſhall not be alledge:d for error, fo 
« as the judgment be entered within two 
© terms after the verdict.” In the conſtruc- 
tion of this ſtatute, it has ken holden, that 
the death of either party before the aſſizes is 
not remedied: but if the party die after the 
aſſizes begin, though before the trial, that is 
within the remedy of the ſtatute; for the aſ- 
ſizes are conſidered but as one day in law, 
and this 1s a remedial at, which ſhall be 
conſtrued favourably ®. The judgment up- 
on this ſtarute is entered by or againſt the 
party, as though he were alive n; and it ſhould 
be entered, or at leaſt ſignede, within two 
terms aſter the verdict, But there muſt be a 
ſcire facias to revive it, before execution can 
be taken out?; and ſuch /cire facias, purſuing 
the form of the judgment, ſhould be general, 
as on a judgment recovered by or againſt the 
party himſelf 1, 


! Mod 59. 1 Sid. 385: Barnes, 
* Salk. 8. and ſee 2 261. | 
Li Ravm. 415. ½ nolis. *.1 Wil. zoz. 

a 1 Salk. 42. 12 Ld, Raym, 1280. 


* | By 
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By a ſubſequent ſtatute”, it is enacted, 
ee that in all actions to be commenced in any 


5“ court of record, if the plaintiff or defendant 
« happen to die, after interlocutory and be- 


« fore final judgment, the action ſhall not 
ce abate by reaſon thereof, if ſuch action 
« might have been originally proſecuted or 
© maintained, by or againſt the executors or 
ce adminiftrators of the party dying; but 
te the plaintiff, or, if he be dead after ſuch in- 
ce terlocutory judgment, his executors or ad- 
« miniſtrators, ſhall and may have a /cire facias 
ce againſt the defendant, if living after ſuch in- 
© terlocutory judgment, or, it he died after, 
te then againſt his executors or adminiſtrators, 
| © to ſhew caule, why damages in ſuch action 
* ſhould not be aſſeſſed and recovered by 
ec him or them. And if ſuch defendant, his 
© executors or adminiſtrators, ſhall appear at 


ce the return of ſuch writ, and not ſhew or 


ce alledge any matter ſufficient to arreſt the 
ce final judgment, or being returned warned, 
<« or, upon two writs of {cire facias, it being 
ce returned that the defendant, his executors 
* or adminiſtrators, had nothing whereby to 
* be ſummoned, or could not be found in 
de the county, ſhall make default, that there- 


Stat. 8 & 9 W. III. c. 11. 56. 
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« upon a writ of inquiry of damages ſhall 
« be awarded ; which being executed and re- 
ce turned, judgment final ſhall be given for the 
« ſaid plaintiff, his executors or admini- 
ce ſtrators, proſecuting ſuch writ or writs of 
te {cire facias, againſt ſuch defendant, his ex- 
© ecutors or adminiſtrators, reſpeRively.” 
This ſtatute has been held not to extend to 
caſes, where the party dies before interlocu- 
tory judgment; though it be after the expira- 
tion of the rule to plead*. 


Where either party dies, after interlocutory 
judgment, and before the execution of the 
writ of inquiry, the ſcire facias upon this ſta- 
tute ought to be for the defendant, or his 
executors or adminiſtrators, to ſhew cauſe 
why the damages ſhould not be aſſeſſed and 
recovered againſt them, and to hear the 
judgment of the court thereupon ®, ' But 
where the death happens after the writ of in- 
quiry is executed, and before the return, the 
ſcire facias muſt be to ſhew cauſe, why the 
damages aſſeſſed by the jury ſhould not be 
adjudged to the plaintiff, or kis executors or 
adminiſtrators, And where the plaintiff 


„ v 1 Wits. 243. and fee 
t Lil. Ent. 647. 1 J. R. 388. 
6 Med. 144. | 


dies 
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dies after interlocutory and before final judg- 
ment, in an action againſt an executor, the 
defendant cannot plead to the ſcire facias a 
judgment upon bond againſt his teſtator, and 
no aſſets u/tra; for the ſtatute never intend- 
ed, that the executor ſhould be in a better 
ſituation, as to the aſſeſſing of damages upon 
the inquiry, than his teſtator, who could have 
pleaded nothing but a releaſe, or other mat- 
ter in bar, ariſing puis darrein continuance - 


The judgment upon this ſtatute is not entered 
by or againſt the party himſelf, as upon the 17 
Car. II. but by or againſt his executors or ad- 
miniſtrators*, And where the defendant 
dies, after interlocutory and before final judg- 
ment, two writs of ſcire facias muſt be ſued 
out by the plaintiff, before he can have exe- 
cution ; one before the final judgment is ſign- 
ed, in order to make the executors or admi- 
niſtrators parties to the record; the other after 
final judgment is ſigned, in order to give 
them an opportunity of pleading no aſſets, or 
any other matter, in their defence: for it 
would be unreaſonable that the executors or 
adminiſtrators ſhould be in a worſe ſituation, 
where their teſtator or inteſtate died before the 


” 7 Saik. 315, GMod. 4% 
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final judgment was ſigned, than they would 
have been in, if he had died afterwards v. 

If there be two or more plaintiffs or de- 
fendants, and one or more of them dies, if 
| the cauſe of action ſurvive to the ſurviving 
= plainriff or plaintiffs, or againſt the ſurviving 
3 | defendant or defendants, the writ or action 
ſhall not be thereby abated ; but ſuch death 
being ſuggeſted upon the record, the action 
ſhall proceed, at the ſuit of the ſurviving 
plaintiff or plaintiffs, againſt the ſurviving de- 
fendant or defendants :. And if theplaintiff 
become bankrupt, after interlocutory judg- 
ment, his aſſignees may proceed to final judg- 
ment *, and execution *®, in the bankrupt's 
name, without a /cire facias, 

The judgment, by general intendment of 
law, has relation to the firſt day of the term 
whereof it is entered ©, unleſs any thing ap- 
pears on the record, ſhe wing that it cannot have 
that relation“; and, as againſt the defendant 


Say. Rep. 266. VVV 
z Stat. 8 & g W. III. c. Winer & others v. Kreich- 
11.87. Fe mau, 2 T. R. 45. and ice 


> Wil. 358, 374; 55S. - 1 Mod; 93. 2 Vent. 173. 
XN. 4237. but note, 8. G. 8. 1 T. R. 
there was a /cire facias af- 463. Sy 


ter judgment, to warrant <1 With. $9. 
execution, in the caſes of 3 Bur. 2556. 


Gilbins & others v. Manulle, 
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and | iis heirs, it binds a moiety of all the 
freehn ld lands and tenements*, which he, or 
any f »erſon or perſons in truſt for him *, was or 
were ſeiſed of, at or after the time to which 
the p udgment relates. And a court of equity 
will not oblige a judgment creditor to walt, 
till Jie is paid out of the rents; but will acce- 
lers te the payment, by directing a ſale of the 
moiety s. Where there is a ferm attendant 
on the inheritance; a judgment is an equitable 
lien on the inheritance, and conſequently af- 
| ets the term; but generally ſpeaking, a 
jp udgment does not bind Jeaſehold property, 
w hich is only affeRte:d by the writ of execu- 
tion, and, as againſt purchaſers, by the deli- 
ve ry of it to the ſher iff “. 

As to freehold lat ds, they are bound from 
the time of the jud gment, ſo that execution 
may be had of theſe, though the party alien 
bond ide before exect!tion ſued out: So, of ſta- 
tutes -merchant, ſta; Je, and recognizances, 
which alſo bind the: land, from the time of 
entet ing into them i. Therefore, if a man 

Ses t. Weitm.2. (13 34, i Godb. 161. 3 Co. 17 
I.)c.18. 2 Nelt. Abr. 8 3. 

Star. 20 Car. II. c. 3. C& * Scar. 29 Car. e. 
10 Fern. 248. 16. 


2 H: k. 610. Ar 1. 17. 2 Bac. Abr. 263. 30 
8 ü 14 | 
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has a judgment for debt, or is conuſee ef 2 
ſtatute, and the debtor, before execution ſi ed, 
| aliens by fine, and five years paſs, yet the 
plaintiff may ſtill ſue out execution a. Byitif 
one article to buy an eſtate, and pay the p ur- 
chaſe money, and afterwards the vendor ;ac- 
knowledges a judgment or ſtatute to a third 
perſon, who had no notice, yet this judgme.nt 
ſhall not in equity affect the eſtate ; be cauſe: 
from the time of the articles, and payment o 
the money, the vendor was only a truſtee for 
the purchaſer”, In ſuch caſe however it. 
muſt be underſtood, that the conſideration paid 
is ſomewhat adequate to the thing purchaſed ; 
for if the money be but a ſi nall ſum, in reſpe@- 
of the value of the land, thus ſhall not preva'.l 
over a meſne judgment .creditor®Þ And a 
mortgagee for a valuable conſideration, and 
without notice? of ſuch a covenant, ſhail hold 
place againſt the covenaintee ; for in this cale, 
the money is lent upon t he title and credit of 


2 „„ „ One” ů — ů 


" 1 Chan. Caſ. 268. x w. is held, by Lord Chan- 
Mod. 217. | ce; lor Talbot, not to amount 

e ms., 278. 10 to onſtructive notice; for 
Mod. 468. 2 Eq. Caf. judę ments, he faid, are in- 
Abr. 683. finite 2 Eq. Caf. Abr. 

x P. Was. 282; 682. but ſee Amb. 680. 

? Docketting a judgment 
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the eſtate, and attaches upon the land ; but it 
is not ſo in the. caſe of a judgment creditor, 
who (for aught appears) might have taken 
out execution againſt the perſon, or goods of 
the party that gave the judgment; and ajudg- 
ment is only a general ſecurity, not a ſpecific 
lien upon the land *, 


On a judgment againſt A. upon his own 
bond, a moiety only of kis freehold property 
can be taken, in the hands of his heir *. But 
if a judgment be obtained againſt an heir, on 
che obligation of his anceſtor, the plaintiff is 
entitled to the whole of the property, which 
he had by deſcent, at the time of iſſuing the 
original writ*, or filing the bill*, A bond 
therefore is, in ſome caſes, a preferable ſecu- 
rity to a judgment. If A. and B. recover 
ſeveral judgments againſt C. and A. ſue out 
an elegit, and have a moiety of C's lands deli- 
vered to him, and then B. ſue out an elegit, 
the ſheriff can only extend a moiety of the 
remaining lands”, Bur if A. has two judg- 
ments againſt C. and in the ſame term takes 


* 1P. Wms. 279. 609, 10. Amb. 16, 19, 
* Deer, 271-4 Cut -3.C, | 
107. 3 Bac. Abr. 25. * Carth, 245. 
» Plowd. 441. Co. Bit. Cro. Eliz. 483. 2 Bac. 
102. 2. b. 3 Co. 12. a. 2Atk. Abr. 350. Gilb. Exec. 55, 6. 
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out two clegits, on the one he may have 2 
moiety of the whole, and on the other the 
other moiety, and 15 not reſtrained on the lat- 
ter to a moiety of the moiety; for, in judg- 
ment of law, the whole term is but as one 
day”. On lending money therefore, if the 
lender take two ſeveral bonds and warrants of 

attorney, one for a part, and the other for the 
reſidue of the money, and enter up two ſeve- 
ral judgments thereon, of the ſame term, he 
may take the whole of the defendant's lands 


under them. 


A. a trader, ſeiſed of lands in fee, gives 2 
judgment to B. and then, in conſideration of 
8000 J. paid down, and 6501, to be paid at 
Chriſtmas, articles to ſell the lands to C. and 
let him into poſſeſſion at Michaelmas, and af- 
ter wards becomes bankrupt, the judgment 
not being ſerved and executed, the plaintiff 
ſhall only come in pro rat with the reſt of 
the creditors; the words of the ſtatute 21 Jac. 
I. c. 19. 9 9. being full and plain, that all the 
creditors of a bankrupt, unleſs there is a mort- 
gege, ſhall be equally paid *. But if A. a 
trader confeſſes judgment to B. and then ſells 
and conveys the land, for a valuable conſide- 


v Hardr, 23. | 1 P. W. 737. 739. 
Silb. Exec. 56. 


ration, 
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ration, to C. and afterwards becomes bank- 
rupt, it ſeems that the judgment creditor ſhall 
extend the land, in the hands of C. who 
bought prior to the bankruptcy. A credi- 
tor by ſtatute of J. S. who becomes bank- 
rupt, before the ſtatute is ſued and executed, 
ſhall come in only pro ratd, though there 
were lands bound by the ſtatute 7, 


The relation of judgments to the firſt day 
of the term, is taken away, as againſt pur- 
chaſers, by the ſtatute of frauds and peruries *; 
by which it is enacted, “that the judge or 
ce officer who ſhall ſign any judgments, ſhall, 
« at the ſigning of the ſame, ſet down the day 
ce of the month and year of his ſo doing, upon 
© the paper book, docket or record which 


ce he ſhall ſign; which day of the month and 


© year ſhall be alſo entered, upon the mar- 
« gent of the roll of the record, where the 
ce ſaid judgment ſhall be entered. And ſuch 
te judgments, as againſt purchaſers bond fide, 
cc for valuable conſideration, of lands, tene- 
ce ments or hereditaments to be charged 
ce thereby, ſhall in conſideration of law be 
6 judgments only from ſuch time as they 


1 P. WI. 94. and the, counties Palatine, 
29 Car. II. c. 3. § 14, by the 8 Geo. I. c. 25. 86. 

15. extended to Vals, 
2 22 6e Mall 
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ce ſhall be ſo ſigned, and ſhall not relate to the 
&« firſt day of the term whereof they are en- 
© tered, or the day of the return of the origi- 
cc nal, or filing the bail.“ 


This ſtatute is confined to purchaſers; and 
does not apply, as between the parties to the 
ſuit. Therefore if the defendant die in vaca- 

tion, judgment may ſtill be entered, after his 
death, as of the preceding term, when he was 
living; and it will be a good judgment, at 
com mon law, as of that term“: but then, the 
roll ought to be brought in and filed, before 
the eſſoign day of the ſubſequent terms. 
And it is ſaid, that if judgment be ſigned in 
term time, and in the ſubſequent vacation the 
defendant ſells lands, and before the eſſoign 
day of the next term the plaintiff enters his 
judgment, it ſhall affect the lands in the hands 
of the purchaſer ©, 

Ihe operation of judgments, upon purcha- | 
ſers and mortgagees, is {till further limited 0 
and reſtrained by the 4 & 5 V. & M. c. 20. 


1 Salk. 87. 3 Salk. 1 Salk. 87. 2 Ld. Raym. 
116. 2 Ld. Raym. 766, 850. 6 Mod. 191. 

$49. 7 Mod. 2, 93. S. C. 6 Mod. 191. Tamen 
2 Salk. 401. 7 Mod, 39. 2. if the judgment be not 
S. C. 3 Salk. 159. 3 P. docketted, at the time f 


I 


Wms. 399. the ſale. 


LN 


= 3. by 
3 
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$ 3. by which it is enacted, © that no judg- 
«© ment not doggetted and entered, according 
ce to that act, ſhall affect any lands or tene- 
«© ments, as to purchaſers or mortgagees, or 
ce have any preference againſt heirs, executors 
« or adminiſtrators, in their adminiſtration of 
«© their anceſtors, teſtators, or inteſtates 
« effects.” | 

The dogget, or as it is commonly called 
the docket or docquet, is an index to the judg- 
ment, invented by the courts for their own 
eaſe, and the ſecurity of purchaſers, to avoid 
the trouble and inconvenience of turning over 
the rolls at large . The practice of dockett- 
ing judgments ſeems to have figſt obtained in 
the court of Common Pleas, where the doc- 
kets were formerly entered on a ſeparate roll, 
called the docket-roll or common docket, 
which was of ſo high an authority, as even to 
warrant an amendment of the judgment it- 
felf*. But in this court, the dockec was 
originally nothing more than a note, in parch- 
ment or paper, containing the chriſtian and 
ſurnames of the plaintiff and defendant, the 
debt and damages recovered, with the term 
and number of the judzment-rtoll *, By a 


.* Gilb. C. P1604 $5 Cro. Car. 574. 
T'. Raym. 39. Sid. 70. R. E. 17 Jac. I. 
2 2 3 ſubſe- 
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ſubſequent regulation, the defendants' names 


were required to be entered (alphabetically) 
in ſuch docket s. And at length, by the 
ſtatute 4 & 5 V. & M. c. 20. § 2. it was 
enacted, © that the clerk of the eſſoins of the 
© court of Common Pleas, and the clerk of the 
« doggets of the court of King's Bench, &c: 
ce ſhall make an alphabetical dogget, by the 
« defendants' names, of all the judgments en- 
ce tered in their reſpective courts, of Michaels 
ce nas and Hilary terms, before the laſt day of 
ce the enſuing terms; and of the judgments of 
« Faſter and Trinity terms, before the laſt day 
ce of Michaelmas term; under the penalty of 


©« 100 J.: which dogget ſhall contain the 


© names of the plaintiff and defendant, with 
ce the addition of the latter, the debt, damages 
« and coſts recovered, the venue, and number 
ce of the judgment-roll; and ſhall be fairly 
te put into and kept in books in parchment, 
© to be ſearched and viewed by all perſons, 
te at reaſonable times, paying for every term's 
ce ſearch 44. and no more.” This ſtatute did 
not ſuperſede the former practice, of dockett- 
ing the judgment in parchment or paper, 
which is {till neceſſary to be done by the 
attornies, on entering and bringing in their 


4 N. E. 1657. 


rolls 3 
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rolls; but was intended to operate, in addition 
to that practice, by requiring the dockets 
to be entered in alphabetical order, by the 
officers of the court. Before the making of 
this ſtatute, the judgment bound the lands, 
and the docket was nothing more than an in- 
dex, to find it readily ®, But now it is deem- 
ed neceſſary, that the judgment ſhould be 
docketted, in order to bind the lands: and 
if it be not docketted ', or if there be a falſe 
docket, which is as none], though a right 


judgment, the purchaſer or mortgagee will 


be ſafe; and in the latter caſe, the party 
grieved muſt take his remedy againſt the at- 
torney or officer, for not docketting it truly. 
But though the judgment be not docketted, 
yet under particular circumſtances, a purchaſ- 
er with notice may be affected by it, in a 
court of equity, Thus where a bill was filed, 
to have ſatisfaction of a judgment, againſt a 


purchaſer of the equity of redemption of land, 


or to redeem incumbrances, &c. and it ap- 
peared, that the purchaſe was made in 1718, 
and the judgment not docketted till 1721; 
the defendant inſiſted on the ſtatute 4 & 5 


Gib. C. Fi J 1 Bac. Abr. 105. Gilb. 
1 Str. 639. and ſee C. FP. 105. Fw ns 
Barnes, 261, 2. Str. 1209. S. C. 
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W. & M. c. 20. On the other hand, it was 
contended, that the defendant the purchaſer 
had notice of this judgment, and an allowance 
for it in the purchaſe, and that raiſed an equi- 
ty for the plaintiff againſt him, By Lord 
Chancellor Macclesfield, it is plain the de fend- 
ant had notice of the judgment, and did not 
pay the value of the eſtate, and that is a ſtrong 
preſumption of an agreement to pay off the 
judgment; and ſince the plaintiff cannot pro- 
ceedatlaw againſt the defendantupon the judg- 
ment, for want of docketting it in due time, 
he ought to be relieved in a court of equity. 
Decreed, that the defendant pay to the plain- 
tiff, che money bond fide due upon the judg- 
ment *. 4 3 
The judgment is docketted, at the time of 
bringing in the roll or entering it thereon, if 
already brought in. And the rule, with re- 
gard to bringing in rolls, is that every attor- 


ney ought to bring them into the office, fairly 


engroſſed, by the following times, (that is to 
fay) the rolls of Trinity, Michaelmas and Hi- 


7 Vin. Abr. p. 53. 2 that a judgment ſhall not 
Eq. Caf. Abr. 684. but ſee bind lands, without being 
7 Vin. Abr. p.54. where it docketted, notice tothe pur- 
is ſaid, that the ſtatute be- chaſer or no notice, is im- 
19g expreis and poſitire, material. 


lary 
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lary terms, before the eſſoign day of every 
ſubſequent term, and the rolls of Eaſter term, 
before the firſt day of Trinity term. And 
formerly, no roll could have been brought in 
and filed, with a poſt terminum, without leave 
of the court ®. But, in order to accommo- 
date the attornies, the cafos brevium now uſu- 
ally attends, the day but one before every 

term, to receive and file their rolls". And 

a roll may now be had of a preceding term, 
as a matter of courſe, by applying to the 
clerk of the treaſury, and paying a poſt termi- 
num; which roll may be docketted and filed, 
on paying ſome ſmall additional fees, to the 
officers of the court“. 


If an attorney neglect to enter and docket 
the judgment in due time, by which a loſs 
ariſes to his client, it ſeems that he is liable to 
an ation”: and Lord Mansfield intimated, 
that it very much concerned the chief clerk, 
to take care that judgments be actually enter- 
ed up on the roll in due time, and dockett- 
ed: for that, after he has received his fees for 


RE , W. & M. M. "RE g UL 
g W. III. T. 10 W. III. Sellon, 535. 

m R. E. 9 W. III. 1 Salk. Imp. K. B. 363. 
$7. 2 Ld. Raym. 850. 1 Str, 039- 


6 Mod. 191. i 
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making ſuch entry, he would be liable to an 
action upon the caſe, to be brought by a pur- 
chaſer, who ſhould have become liable to it, 
and had ſearched the roll, without finding it 
entered up. And he faid, that the attorney 
who had undertaken to do this, and neglect- 
ed it, would be liable indeed to the chief 
clerk : but ſtill the chief clerk would be lia- 
ble to the purchaſer, who had ſuffered by this 
neglect a. | 

There is ſtill another circumſtance, neceſ- 
ſary to give effect to the judgment, as againſt 
purchaſers and mortgagees of lands in Mid- 
dleſex and Yorkſhire; namely, that it ſhould 
be regiſtered: for by the 5 Ann. c. 18. F 4. 
and ſeveral ſubſequent ſtatutes*, © no judg- 
© ment, {ſtatute or recognizance, (other than 
c ſuch as ſhall be entered into, in the name 
<« and upon the proper account of his majeſty) 
* ſhall affect or bind any manors, lands, te- 
« nements or hereditaments, in thoſe coun- 
« ties, but only from che time that a memo- 
© rial of ſuch judgment, ſtatute or recogni- 
«zance, ſhall be entered at the regiſter- 
« office, in ſuch manner as therein is di- 
«recaed.” . 


7 2 Bur. 722. 7 Ann. c. 20, $18. 8 Geo. 
„ $196 6 41648. 
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During the ſame term, in which the judg- 
ment is given, it is amendable, at common 
law, in form or in ſubſtance* ; but after that 
term, it is amendable no further than is allow- 
ed by the ſtatutes of amendments. Upon 
theſe ſtatutes, it has been holden, that if there 
be any thing to amend by, the judgment may 
be amended in point of form, for the miſpri- 
ſion of the clerk ; and it is amendable by the 
verdict . The want of a capiatur or miſeri- 
cordia, or the ſubſtitution of one for the 
other, is aided by the ſtatutes of jeofails *, 
which have been conſtrued to extend to the 
addition of a capiatur, where none lies *: and 


the loſs of the judgment-roll, may be ſup- 


plied by a new entry”, 


8 Co. 157. Gilb. C. P. v 2 Str. 737. Ante, 455 


108. wv 16 & % Car. II. 
© 1Wilf. 61. 2 Str. 1209. 4 Ann. c. 16. § 2. 
8. C. 4 Bur. 1988. 11 


*. 2 Str. 1132, 1156, 1182. 1 Str. 141. 2 Str. Sa 
5 Bur. 2730. 3 T. R. 349. 2 Burs 722. 
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AFTER judgment /ened, the plaintiff 
may immediately, and before it is enter- 
ed, either bring an action of debt on the 
judgment; or if no writ of error be depend- 
ing, or agreement to the contrary *, he may, 
within a year after the judgment, take out 
execution againſt the body, lands, or goods of 
the defendant : but where the plaintiff brings 
an action of debt on the judgment, he cannot 


take out execution, until he has diſcontinued 
the action ©. 


A writ of error ſued out after final judg- 
ment, and before execution executed, is ge- 
nerally ſpeaking a /upzr/edeas or ſtay of exe- 
cution, from the time of the allowance; and 
that is notice of 1tſeif © : or if the defendant 
have notice before allowance, of the writ of 
error being ſued out and delivered to the clerk 


Gilb. C. P. 24. Lr ͤ x Salk. 421, 1 - 4 


Executions, 43. 280. but in order to bring 
d 1 Mod. 20. Arte, 307, the attorney into contempr, 
$. | he muit have had actual 
Barnes, 208. notice. Id. ibi. 1 Bur. 340. 


of 
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of the errors, it is from the time of that no- 
tice a ſuperſedeas. And a writ of error is 
10 abſolutely a ſuperſedzas, that after it is al- 


lowed, the plaintiff cannot take out a capias 


ad ſatisfacieadum againlt the principal, and get 
it returned zou eſt inventus, in order to pro- 
ceed againſt the bail ?; nor if the capias ad ſa- 
tisfactendum be ſued out before, can the plain- 
tiff call for a return of it, after the allowance 
of a writ of errors, even though it has pre- 


yioully lain four days in the office ®: but in 
ſuch caſe, the capias ad ſatisfaciendum may be 


returned, fo as to fix the bail, after the writ of 
error is determined i. 

A writ of error, ſued out before final judg- 
ment, continues in force during the whole 
term in which it is returnable * ; and if final 
zudgment be ſigned at any time during that 
term, it is 2 /uper/edeas of execution, from the 
time of ſigning final judgment, provided 
ſpecial bail be put in within four clear days 
after final judgment is ſigned”. And the 
court have gone ſo far, that if a writ of error 


* Salk. 221. 1 TK ˙— , (p 
290. Say. Rep. 5 1. 11 Will. 269. 

f 2 Str. 867. 2 Ld. Raym. Barnes, 196, 7, 8. 
1567. 8. C. | 1 O98, 03% 


* 2 Str. 1196; x Wil, - * 2 Str 286. me 
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be ſued out, and the plaintiff will not ſign fi⸗ 
nal judgment, till a ſubſequent term after the 
return of the writ, in order to avoid the effect 
of it, and then ſues out execution, the court 
will ſet the execution aſide . If the defendant 
bring a writ of error, and the plaintiff, as he 
may, bring an action on the judgment, and re- 
cover, he cannot ſue out execution on the ſe- 
cond judgment, till the writ of error be de- 
terminede. But where it is apparent to the 
court, that a writ of error is brought againſt 
good faith”, or for the mere purpoſe of de- 
lay a, or it is returnable of a term previous to 
the ſigning of final judgment *, or ſpecial bail 
when requiſite is not put in and perfected in 
due time *, it is not a /uper/edeas, | 
An execution being an entire thing, cannot 
be ſuperſeded after it is once begun: there- 
fore if a wric of execution be executed, before 
a writ of error allowed or notice, it may 
be returned afterwards; and the utmoſt 
length of time the law allows for executing a 
writ, is the day whereon it is returnable, and 
it is not executable any longer that day than 


1 280. . 
5 job 6. 4 „ 
2484. S. P. but ſee Barnes, Barnes, 197, 8. 

202, 3. ſemb. conira. *2 R.. 
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the court ſits: So long as it is executable, but 
not executed, the allowance of a writ of error 
is a /uper/edeas, but not afterwards*, Judg- 
ment in a cauſe was ſigned on the goth of 


Abril, and the plaintiff on that day ſued out a 
writ of Heri facias ; afterwards a writ of error 


was allowed, and ſerved on the agent in town 
on the 3d of May, and on the plaintiff's at- 
torney in the country, and under-ſheriff, on 
the 5th of May; the, ſheriff entered on the 
ſame day, but after notice of the allowance of 
the writ of error. No bail in error was put 
in; and the court upon that ground held, that 
the writ of error became an abſolute nullity, 
and was no /uper/edeas or ſtay of execution: 
but they ſaid, that if the writ of error had 
been followed up immediately, by the plain- 


tiff in error regularly putting in bail, it would 


have operated as a /uper/edeas, The party 
therefore taking out execution, after the al- 
lowance of a writ of error, and before bail put 
in, does it at hisperil; for if the writ of error 
be regularly followed up, the execution will 
be ſet aſide *. 
After affirmance, a writ of error rerom wo 
bis is not a ſuperſadeas without motica*; and 
© I Salk. 321. and fee 1 2 Ti 45. 
Vent. 255. | 2 S. 940; 
it 
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it ſeems, that after the allowance thereof, ex- 
ecution may be taken out by leave of the 
court”. So, after a writ of error is nonproſſed, 
the court on motion will give leave to take 
out execution, though a ſecond writ of error 
is brought. Where a writ of error deter- 


mines in the Exchequer Chamber, by abate- 


ment or diſcontinuance, the judgment is not 
again in this court, till there be a remiltitur 

entered: for without a remittitur, it can- 
not appear to this court, but that the writ of 
error is ſtill pending in the Exchequer Cham- 


ber?; and therefore in ſuch caſe, it is uſual 


for the plaintiff to move the court, on an af- 
fidavit of the fact, for leave to enter a remit- 
titur, and take out execution *. So, if the 
plaintiff recover a judgment againſt two de- 
fendants in this court, and one of them bring 
a writ of error in the Exchequer Chamber, 
the plaintiff cannot charge the other defend- 
ant in execution, till the record be remitted ; 
notwithſtanding the writ of error might have 
been quaſhed immediately, becauſe not 
brought by both the defendants*, Where 


„Say. Rep. 166. > 1 Salk. 265, 1 Cromp. 
* 1 Cromp. 350. ' 306g, 70. 
261, 9... 

Ld. Raym, 244. S. C. 
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by reaſon of variance, the record is not re- 
moved, the plaintiff, it is ſaid, need not move 
the court for leave to take out execution. 
Beſides the caſes that have been mention- 
ed, there are ſome others, in which executions 
cannot be taken out without leave of the 
court; as where, in actions on a policy of aſſu- 
rance, there is a verdict for the plaintiff againſt 
one of ſeveral under- writers, and the reſt 
have entered into the conſolidation rule, and 
agreed to be bound by it?; or where, upon a 
reference to arbitration, it is agreed that a ver- 
dict ſhall be taken for the plaintiff 's ſecurity, 
and an award is afterwards made in his fa- 


vour a. So where, in gement, the landlord 


is admitted to defend on the tenant's non- 
appearance, and judgment 1s thereupon ſigned 
againſt the caſual ejector, with a ſtay of exe- 
cution till further order, the leflor of the 
plaintiff, having ſucceeded, muſt apply to the 
court for leave to take out execution; and in 
ſuch caſe, if a writ of error be brought by the 
landlord, it may be ſhewn for cauſe, and will be 
a ſufficient reaſon, againſt taking out execu- 
tion ©: but if the landlord omit the opportu- 


1 Salk. 265. Ante, 550, 51. 
* Ante, 257, 368. © 2 Str. 1441. 
* 19Salk, 84. Barnes, 58. 
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nity of ſnewing it for cauſe, the execution is 

regular, and cannot be ſet aſide . It alſo 
ſeems to be proper, where there has been al- 

ready an execution, in an action of debt on 

bond, for the payment of an annuity, to ap- 

ply to the court for leave to take out another 
execution, for ſubſequent arrears s. 


After a year, from the day of ſigning final 
judgment“, the plaintiff cannot in general 
take out execution, without a /cire facias ; but 
where a writ of execution 1s taken out with- 
in the year, and not executed, a new writ of 
execution may be ſued out at any time after- 
wards, without a /cire facias, provided the firſt 
writ be returned, and continuances entered 
from the time of iſſuing it; which continu- 
ances may be entered after the iſſuing of the 
ſecond writ, unleſs a rule be made upon mo- 
tion, for the proceedings to remain in ftatn quo. 
So, if the plaintiff has judgment, with a ceſſet 
executio, or ſtay of execution for a year, he 
may after the year take out execution, with- 
out a ſcire facias* ; becauſe the delay is by 

2 Bur. 759, 1 Sid. Reb. 159. 8. 
2 Blac. Rep. 843, 1111. C. Carth. 283. Comb. 
1 Str, 301. Barnes, 197 232 8. Str. 100. 
and ſee © Mod. 14. . 1 Salk. 
li. 290 b. 423; 9-$, 
Inſt, 471. 2 Leon. 777 8. 
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conſent of parties, and in favour of the de- 
fendant; and the indulgence of the plaintiff 
ought not to be turned to his prejudice. But 
if the plaintiff do not take out execution, 
within a year after the ceſſet executio is deter- 
mined; he muſt firſt ſue out a ire facias l. 


Ar 


21 


So if the defendant, bring a writ of error, 
and thereby hinder the plaintiff from taking 
out. execution, within the year, and the judg- 
ment be affirmed, the plaintiff in error non- 
ſuited, or the writ of error diſcontinued, the 
defendant in error may proceed to execution 
after the year, without a /cire facias ” ; becauſe 
the writ of error was a ſuperſedeas to the ex- 
ecution, and the deiendant in error muſt wait 
till it be determined. It has even been hold- 
en, in one caſe", that if a writ of error be 
brought after the year is elapſed, and there- 
upon the former judgment is affirmed, ſuch 
affirmance will revive the former judgment, 
and enable the party to take out execution 
without a /cire facias. But from this caſ it 
ſeems, that if the plaintiff in error be nonſuit- 
ed, or the writ of error dilcontinued, there 


2 Cromp. 102. 1 Salk. 1 © 
m 2 Inſt. 471. 5 Co. 88. — Rol. Rep. 104. Eero. 
Cro, Eliz. 416. 6 Mod. 288. Jac. 364. S. C. 
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can be no execution of the former Judgment, 
without a /cire factas, 


It was formerly holden, that if the plain- 
tiff were reſtrained by ijunction out of Chan- 
cery for a year, he could not take out execu- 
tion afterwards, without a /cire faciase; be- 
cauſe the courts of law do not take notice of 
Chancery injunctions, as they do of writs of 
error: beſides, it might be no breach of the 
injunction, to take out execution within the 
year, and continue it down by vicecomes non 
miſit breve, which cannot be done in the caſe 
of a writ of error. But in a modern caſe*, 
where 1t appeared that the whole delay had 
ariſen on the part of the defendants, by bills 
in Chancery for injunctions, and by obtaining 
time for payment, &c. the court were unani- 
mous, that this rule, of reviving a judgment 
above a year old by /cire facias, before exe- 
cution, which was intended to prevent a ſur- 
priſe upon the defendant, ought not to be 
taken advantage of by one, who was ſo. 
far from being ſurpriſed by the delay, that 
he himſelf had been trying all manner of me- 
thods, whereby he might delay the . 


6 Mod. 288. 1 Sat; ? 2 Bur, "Fg 
322. S. C. 1 Str. 301. S. P. 


and 
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and therefore they diſcharged the rule for 
ſetting aſide the execution, with coſts, 

Where there is any change or alteration of 
parties, a /cire facias is in general neceſſa- 
ry, to warrant an execution; as in cafe of 
death, &c. Where there are two or more 
plaintiffs or defendants, in a perſonal action, 
and one of them dies before judgment, his 
death ſhould regularly be ſuggeſted on the 
roll, and judgment entered for or againſt the 
ſurvivors. But where one of two plaintiffs 
died before interlocutory judgment, and the 
| ſuit notwithſtanding went on to execution in 
the name of both; on a motion to ſet aſide 
the proceedings for this irregularity, the court 
permitted the plaintiff to ſuggeſt the death of 
the other, before interlocutory judgment, on 
the roll, and to amend the capias ad ſalisfaci- 
endum, without paying coſts, And where 
one of ſeveral plaintiffs or defendants dies af- 
ter judgment, execution may be had for or 
againſt the ſurvivors, without a /crre facias * ; 
but the execution in ſuch caſe ſhould be taken 
out, in the joint names of all the plaintiffs or 


2 2 Ld. Raym. 768. Raym. 244. 1 Salk. 319. 
R. Carth. 404. Comb. 441. 
Moor, 367, Noy, 150. 5 Mod. 330. 1 Show. 402. 
Carth. 112, 193. 1 Ld. 8. C 7 Meg. 68 6.08 


3A 3 defendants, 


3 


3 


* 
# 


. n 
„ r 
* — — — * r 
* * o 9 
r N 


"#5; 


2 


42 
9 n 


-_ 
2 


b 
b 
4 
oh 
3% 
* 
* 
* 
£ 
« 
Ky 
} 
R's 
7 
: ö 
4g 1 
| 
4 
þ 
4 
Y 
4 
| 
4: 


2 


— 


hd 


724 Ok Execution. 


defendants, otherwiſe it will not be warranted 
by the judgment*, 

Where ſeveral actions are brought againſt 
different parties, for the ſame debt, as upon a 
bail bond, promiſſory note, or bill of ex- 
change, each party is liable to an execution 
for the whole debt, and the coſts of the action 
againſt himſelf; but neither of them is liable 
to the coſts of the actions, againſt the other 
defendants”. And, in ions upon a- bail- 
bond, it is uſual to apportion the debt and 
coſts in the original action, amongſt the dif- 
ferent deferdants, and to ſuc out execution 
againſt each for a part, together with his 
own colts, 

In an action of debt on bond for a penalty, 
the ſheriff may be directed to levy the ſum 
ſecured by the condition, together with the 
damages and coſts recovered by the judg- 
ment, and all ſubſequent cofts of the execu- 
tion, &c.; but in other actions, he can only 
levy the ſum recovered by the judgment. 


— 


There are three different kinds of execu— 


C ; „ C 8 
tion, firit, by Feri or {vat facies agalnlt the 
1 Le R m. 244 1 8 FF {Cs 2907, » 
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deten Gant 1 
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defendant's goods; ſecondly, by elegit againſt 
his goods, and a moiety of his lands; and 
thirdly, by capias againſt his perſon. Theſe 
are judicial writs, iſſuing out of the court 
where the record is, upon which they are 
grounded; and therefore when a record is 
removed here, from a county palatine, or 
other court, by writ of error, and the plain- 
tiff is nonproſſed, this court will award exe- 
cutionv. So if proceedings are removed out 
of the county court, or other court not of re- 
cord, by writ of falſe judgment, and the plain- 
tiff is nonproſſed, the execution ſhall iſſue out 
of the court above” ; but in the latter caſe, 
a ſcire facias ſeems to be neceſſary *. | 
The plaintiff may ſue out any one of theſe 
writs, in the firſt inſtance; and it ſeems that, 
before execution, he may abandon one writ, 
and ſue out another of a different ſort : Or he 
may have ſeveral writs, of the /ame fort, run- 
ning againſt the defendant or his goods, at 
the ſame time, in different counties. But af- 
ter the execution of one writ, the plaintiff 
cannot ſue out or proceed upon another, of 
the ſame or a different 1ort, until that which 


ors © 657, * 14. Bro. Brew. Fud, 206, 


Bro. Abr. tit. Erecutions, 318, 320. 
112. tit. Faux-juloment, 6. 
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has been executed is returned ; and then, if a 
part only be levied upon a feri facias, the 
plaintiff may have an alias fieri facias, or other 
execùtion for the remainder; or if the capias 
ad ſatisfaciendum be rendered ineffectual, by 
the death or eſcape of the defendant, the 
plaintiff may have a new writ for the whole: 
And he may ſue out and execute ſeveral elegits, 
for lands in different counties. 


A fieri or levari facias is a common law 
execution; and, except in a county palatine, 
is directed to the ſheriff of the county where 
the action is laid, commanding him that of 
the goods and chattels of the defendant, in his 
bailiwick, he cauſe to be made or levied the 
ſum recovered, and have it before the king 
at Weſtminſter, or, by original, whereſoever, 
&c. on the return day. In point of form, 
it invariably purſues the judgment; and there- 
fore it has been holden, that a ſpecial execu- 
tion is not warranted by a general judg- 
ment “. 

This writ ſhould be 72/fted in term time , 
on a day after the judgment is, or may be ſup- 
poſed to have been given: And, as the judg- 
ment relates in law to the firſt day of the 
term wherein it is ſigned, it ſeems that the 


N. 80. 2 Salk, 700. 


2 
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Jeri facias may be teſted on any day in that 


'term*; and it ſhould be made returnable, in 


term time, on a day certain by bill, or, by ori- 
ginal, on a general return day. If it be teſt- 
ed ®, or returnable out of term, or, in an ac- 
tion by bill, if it be returnable on a general 
return day , it is void, or at leaſt erroneous, 
and may be quaſhed or ſet aſide on motion, 
together with the proceedings that have been 
had under it. A writ of Feri facias may be 
amended, by adding or altering the teſte or 
return ©, 
At common law, the fer? facias had rela- 
tion to its tete, and bound the defendant's 
goods from that time : So that if the defend- 
ant had afterwards fold the goods, though 
bond fide and for valuable conſideration, they 
were ſtill liable to be taken in execution, in- 
to whoſe hands ſoever they came“. This 
relation, being productive of great miſchief to 
purchaſers, was taken away by the ſtatute 29 
Car. II. c. 3. § 16. which enacts “ that no 


* 1 Cromp. 372. v. Hvliizzfeworth and ano- 
2 Salk. 790. 6 ther, one. 


8 Davey v. Holling forth, Gilb. Exec. 13, 14. 8 
and another, T. 24 Geo. Co. 171. Cro. Eliz. 174. 


R.. 440. Cro. Car. 14 
41 Wilſ. 165. Vent. 218. but ſee 1 Lev. 


Say. Rep. 12. Davey 174. Fe . 
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te writ of eri facias, or other writ of execu- 
ce tion, ſhall bind the property of the goods, 
ce againſt whom ſuch writ of execution is 
ec ſued forth, but from the time that ſuch 
cc writ ſhall be delivered to the ſheriff, under- 
cc ſheriff, or coroners, to be executed; and 
« for the better manifeſtation of the ſaid time, 


ee the ſheriff, under-ſheriff and coroners, their 


e deputies and agents, ſhall upon the receipt 
« of any ſuch writ, (without fee for doing the 
ce ſame) indorſe upon the back thereof, the 
te day of the month or year whereon he or 


© they received the ſame.” But neither be- 


fore this ſtatute, nor ſince, 1s the property 
of goods altered, but continues in the de- 
fendant, till execution executed. The mean— 
ing of theſe words, that no writ of execution 
ſhall bind the property, but from the delivery of 
the writ to the ſheriff, is, that after the writ is 
ſo delivered, if the defendant make an aſſign- 
ment of his goods, unleſs in market overt, the 
ſheriff may take them in execution s. 

This ſtatute, being made in favor of pur- 
chaſers, does not alter the law as between the 
parties: therefore, if the execution be teſted in 
the defendant's life time, it may be taken out l, 


2 Eq. Caf. Abr. 381. Raym. 850, 7 Mod. 95. 
id. Raym. 232. 8. C, 
ae. ,, 2 bd. 
Ez and 
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and executed, after his death. And the 
ſheriff deriving his authority from the writ, 
it has been holden, that if the plaintiff die, 
after a fieri facias ſued out, it may be exe- 
cuted notwithſtanding ; and his executor or 
adminiſtrator ſhall have the money“: Or if 
the plaintiff has made no executor, or admi- 
niſtration is not yet committed, the money 
mult be brought into court, and there depo- 
ſited, until, &c“. | 

The king is not bound by this ſtatute *: 
Therefore if an extent for the king's debt be 
teſted, before or on the day of delivering the 
ſubject's execution to the ſheriff, the king's 
writ ſhall be preferred"; but if goods be 
taken in execution on a eri facias, againſt 
the king's debtor, and before they are fold, 
an extent iſſues at the king's ſuit, grounded 
on a bond debt, and reſted after the delivery 
of the eri facias to the ſheriff, theſe goods 
cannot be taken upon the extent *, 


| Gilb. Exec. 15, 16. 1073+ | 
Law of Exec. 46. Cro. Eliz. 3 Atk. 739, - 1 vew 
181. 1 Mod. 188. Comb. 196. 
234, Pr. Reg 8 n 9 Co. 229. Þ. 

| Cro, Car, 0 Sid, * Uppom v. Sumner, 2 
29. 2 Ld. Raym. 10% 3. 1 Blac. Rep 1251, 120008 
Sa'k. 4322. SVs | T. N. 402: 


1 Noy, 73. 2 Ld. Raym. | 
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As between different plaintiffs, if two writs 
of execution are delivered to the ſheriff on 
the ſame day, he ought to execute that firſt, 
which was firſt delivered e, except it be frau- 
dulent, and then he ought to execute the 
other 1; and the court on motion will not aſ- 
fiſt the plaintiff in the ſecond execution”, 
But if the ſheriff levies goods in execution, 
by virtue of the writ laſt delivered, and makes 
ſale of them, whether the laſt writ was de- 
Hvered upon the ſame, or a ſubſequent 
day, the property of the goods is bound by 
the ſale, and the party cannot ſeize them by 
virtue of his execution firſt delivered ; but he 
may have his remedy againſt the ſheriff *. 

By this writ, the ſheriff has authority to 
ſeize and ſell every thing that is a chattel, be- 
longing to the defendant ', except his neceſſary 
wearing apparel, It has even been holden, that 
if the defendant have rwo gowns, the ſheriff 
may ſell one of them”. And he may fell 
leaſes or terms for years, and uus induftri- 
ales, as corn growing, which goes to the ex- 


„„ | Bot: v. Peckham, 1 T. R. 
Wil. 44. | 731. in notis. 
„ R- 729- ib. Exec, 19. 3 Co. 


2. 1 12 


I, » Comb. 356. 


"2 4d. Raym. 2 
Salk. 320. Carth. 4 
C. and fec the caſe of Y. 


—— 1 
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ecutor; but furnaces, or apples upon trees, 
which belong to the freehold, and go to the 
heir, cannot be fold by the ſheriff on this 
writ,. Money in the ſheriffs' hands, belong- 
ing to the defendant, may be taken 1n exe- 
cution” . But the ſheriff cannot take goods 
pawned, or gaged for debt; nor goods de- 
miſed or letten for years, nor goods diſ- 
trained *, 


In afigning a term for years, it is not ne- 
ceſſary for the ſheriff to ſtate, in the aſſign- 
ment, the particular intereſt which the de- 
fendant has, for he may not be able to come 
at the preciſe knowledge of it; but it is ſuffi- 
cient for him to ſtate, that the defendant is poſ- 
ſeſſed of the premiſes, for a term of years, vet 
to come and unexpired, and to äſſign all his in- 
tereſt therein generally”; and it is more 
prudent in the ſheriff to ſtate the intereſt in 
this way, for if he attempt to late it particu- 
larly and fail, the vendee will not have a 
good title. It is ſaid, that if a ſheriff, on a 
Heri facias, ſell a leaſe or term of an houſe, he 
cannot legally put the party ou: of poſſeſſion, 
and the vendee in; but the vendee mult bring 


V Gilb. Exec. 19. 14 —45 Cro. E 
Doug. 219. F 


* Bac. Abr. tit. Exec. 35 2. = 14. ibid, 3 1, R. 29 
lus 
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his ejetment*. This however muſt be un- 


derſtood of a forcible expulſion; for it has 


been determined, that under a fer: facias, the 
ſheriff may juſtify expelling the defendant 
peaceably® , or, in other words, if the defend- 
ant will conſent to go out, the ſheriff may put 


the vendee in poſſeſſion. If the defendant, 


fubſequent to the delivery of the writ to the 


ſheriff make an aſſignment of a leaſehold 


eſtate, the judgment creditor need not bring a 
ſuit in equity to come at the eſtate, by ſetting 
aſide the aſſignment ; but may proceed ar law 
to ſell the term, and the vendee, who 1s gene- 
rally a friend of the plaintiff, will be intitled 
at law to the poſſeſſion, notwithſtanding ſuch 
aſſignment, Where the defendant has only 
an equity of redemption, in a leaſehold eſtate, 
it ſeems that an execution will not affect it, 
as the legal eſtate is in the mortgagee *: The 
plaintiff's only remedy in that caſe, is by filing 
a bill in equity, to redeem the eſtate, by pay- 
ing off the principal and intereſt due on the 


mortgage. 


The ſheriff, upon this writ, may take any 
goods, which have been fraudulently ſold or 
conveyed away by the defendant; and a prin- 


* 2 Show. 85. 3 Atk. 9. 
3 T. R. 292. | « Id. iid, 
| cipal 
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cipal badge of fraud is the defendant's conti- 
nuing in poſſeſſion : For if a man ſell goods, 
and ſtill continue in poſſeſſion, as viſible 
owner of them, ſuch ſale is fraudulent and 
void as againſt creditors ?. So, if a creditor 
by Feri facias ſeize the goods of the debtor, 
and ſuffer them to remain long in the debtor's 
hands, and another creditor obtain a ſubſe- 
quent judgment and execution; it has been 
determined often, that this is evidence of fraud 
in the firſt creditor, and the goods in the 
hands of the debtor remain liables, So, 
where it was proved, in an action for a falſe 
return, that the warrant upon a Feri facias 
was directed to three perſons, as ſpecial bai- 
liffs; that the plaintiff *s attorney was preſent 
at the time of executing it, and ordered one 
of the perſons to uſe the defendant kindly, 
and not to take any of his houſehold goods, 
for that his landlord would ſoon be in the 
country, and pay the debt; and thereupon 
another of the perſons rode round the farm 
and grounds, and ſaid, © 7 /cize all this corn 
cc and cattle,” and took ſome account there- 
of, for the uſe of the plaintiff; afterwards, 


© Gilb. Exec. 15. and ſee Prec. in Chan. 286, 7. 
Twyze's. caſe, 3 Co. 81. 1d. ibid, 1 Vez. 246 
Godb. 161. 458. 
the 
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the landlord ſued out a Feri facias, and the 
ſheriff's bailiffs not being in poſſeſſion of the 
goods, under the former writ, nor having 
left any body for them, he got his execution 
executed; and there was no proof, that he 


promiſed to pay the plaintiff; it was left to 


the jury, upon this evidence, whether the firſt 
execution was intended to be, or was really 
executed; and the jury thought it was not, 
and gave a verdict for the ſheriff, which was 
afterwards confirmed by the court, on a mo- 
tion for a new trial *, But if the defendant 
ſell his goods bond fide, and for a valuable 
conſideration, before the delivery of the writ 
to the ſheriff, they cannot be taken in execu- 
tion; and though he ſell them fraudulently, 
yet if they be afterwards ſold to another Sonã 
fide, they are not liable to be taken in the 
hands of the ſecond vendee i. 


In an action againſt Partners, the ſheriff 
muſt ſeize all their joint property, becauſe the 
moieties are undivided; for if he ſeize but a 
moiety, and ſell that, the other will have a 
right to a moiety of that moiety ; but he 
muſt ſeize the whole, and ſell a moiety 


I Wilſ. 44. * Godb. 161. 


thereof 
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thereof undivided, and the vendee will be 
tenant in common with the other partner j. 


On a eri facias, the ſheriff is bound at his 
peril to take only the goods of the defendant; 


and therefore, if he take the goods of a third 


perſon, though the plaintiff aſſure him they 
are the defendant's, he is a treſpaſſer; for he is 
obliged at his peril to take notice whoſe the 
goods are, And if he doubt, whether the 
goods ſhewn him are the defendant's, he may 
ſummon a jury, de bene eſſe, to ſatisfy him- 
ſelf * : This will juſtify the ſheriff in return- 
ing, if it be ſo found, that the defendant has 
no goods within his bailiwick; or if it be 
found that he has, will mitigate damages 
in an action of treſpaſs, provided the goods 
ſhould afterwards turn out not to be the de- 
fendant's. 

As the ſheriff cannot take the goods of a 
third perſon, ſo if the defendant become 
bankrupt, before the delivery of the writ to 


the ſheriff, or, as it ſhould ſeem, before it is 


actually executed ', the ſheriff cannot legally 
take or diſpoſe of them, after notice of the 
act of bankruptcy, and of a commiſſion ſued 


j 1 Salk. 392. and ſee 2 * Gilb. Exec. 21. Bac. 
Ld. Raym. 871. Comb, Abr. tit. Exee. 35 2. 4 T. R. 
$19. Com. Rep. % 021, &c. 


Cowp. 449. Doug. 627. 1 Lev. 173, 4. 
3B out 
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out or docket ſtruck: For Per Holt, Ch. J. 
if a writ of execution be delivered to the ſhe- 
riff againſt A. who becomes bankrupt before 
it is executed, the execution is ſuperſeded; 
conſequently, the property of the goods is 
not abſolutely bound, by the delivery of the 
writ to the ſheriff”. But if the ſheriff ſeize 
and ſell the goods, before he has notice of an 
act of bankruptcy, &c. he is excuſed u; and 


if he ſell them after ſuch notice, though he 


may be ſued in rover, yet he is not liable to 


an action of zrre/paſs*. An execution againſt 


the goods of a bankrupt, taken out after his 
certificate is ſigned, but before it is allowed, is 
valid : And where a defendant was taken in 
execution, under ſimilar circumſtances, and 
paid the debt and coſts to the ſheriff, the 
court on application refuſed to relieve him. 


In an action againſt a huſband, goods can- 
not be taken in execution, on a Feri facias, if 
veſted in truſtees before marriage, for the 


» x; Id. Raym. 252. and ” 1 T. R. 475. 

11 T. R. 361. and ſee 1 
„ 1 Blac. Rep. 205. 2 Blac. Rep. 400. 

Blac. Rep. 829. 8. P. * Neatly and Tag leton, 
1 Barr. 20, 1 Blac. E. 24 Geo. HI. K. 8B. 

Rep. 65. 8. C. | 


benefit 
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benefit of the wife*. And in an action againſt 
an executor, for his own debt, the goods of 
the teſtator, in the hands of the defendant; 
cannot be taken in execution*. If the action 
be brought for the debt of the teſtator, the 
judgment is uſually for the debt or damages 
and coſts, to be levied of the goods and chat- 
tels of the teſtator, in the hands of the defen- 


duant, if he hath ſo much thereof in his hands 


to be adminiſtered, and if he hath not, then 
the coſts to be levied of his own proper 
goods : In ſuch caſe, the method is, for the 
plaintiff to ſue out a fieri facias de bonis teſta- 
toris fi, et ſi non, de bonis propriis, according to 
the judgment; upon which, the ſheriff either 
returns nulla bona generally, or nulla bona and 
a devaſtavit by the defendant v. On the for- 
mer return, the plaintiff muſt proceed by 
ſcire eri inquiry *, or action of debt upon 
the judgment, ſuggeſting a devaſtavit : on 
the latter, he may have execution immedi- 
ately againſt the defendant, by capias ad ſatis- 
faciendum, or fieri facias de bonis propriis *. 


* Cowp. 432. 3 T. R. » The. Brev. 116, 17. 
618, but ſee 2 Vern. 239. * Lil. Ent. 664. 


T. R. 61 755. Breu. 46, 7. 122, 
* Cro, Eliz, 886, r | 


3B 2 | The 


> ” 
ads. 4 xo gp noun ogy 1 20 
22 * k) *, — 2 Y —_ 


1 
74 
{I 
A 

M 
1 
4 
r 
6 
-- 
\ , 
4 


4 
"RR 
22 
E 3 
\ } 
” * 
2.40 
9 
55 
MW 
4 
= 
» 19 
; G 15 
133 
. 
1 
3-M j 
N 
1 [ 
9 
17 
-% 11 
1 , 
11 
' n 
4) 1 
1 
* or 
i 
FL be. > 
« $4 
4; 4 
on 3 
3 r 
« 
7 7 
* 
4 e : 
p by*: *$ 
x j 
+ £8 
r , 
4 \ 
43% 
_—_ 
% J 
. 4 14 
£46 » 
*L * 
= 
4 * 
| 4.8 
4 
4s CY c 
1 
[7 61 i 
+ 
1 
{ 2 4 
» © = 
. . 1 
17 } 
= 7 
7 fs 
1 
1 * 4 7 
| 340 
64 * 
* £24 
1 B 
+ , ,o_ 
: $& © 
© of * 
bh, ty 
* 17 
12 LS” 
£1 
8 . 
- = : 
0 a 
wo 5 
i" J * 1 
go 
F — 4 
© 
* 
A l 
1 7 
1 9 
bs I 4 
* * 
er: 
1 1 
3 
1 3 
” 
: 1 t 
WR 
1 
+ | * 
1 od 1 
* 
* p 
1 * 2% 
n 
81 
3; 
TY 
ac 7 
3 
3 wet © 
VR 
4 * 
* #5 * 3 
1 «| | 
* 
A 
- SLE 
1 4 
: 1 4 
* * 
1 
_ 
. 1 3 
mis 
4 \ 
Ds 
Py 
hes, 
1 
LF 
e 
1 * 5 
10 
0 . & 
— | 
4% . 
£4 F 
VS 
7 
I 4 
', 3 ? 
' — 1 
1 4 
*. r 
«JE ] 
9 
1 
133 
4 
* 
P 199 
7, 
5 
* 
. 
1 
6+ 0's 
1 124 
7 47 
1 
: x : 
| % 2 
We | 
1 
1 
: * 1 
„ 
1 * 
i 4 e 
11 
% 
1 4 
1 ; 
1 
7 I 1 
! © 7 
WW 
n 
1 
1 
L 8 » 
__ . -- 
7 R 
: 
z 
1 d & 
: 1 
i . 
: 3% 
: L 
© / 
7 { 
* 
14 . 
! 
: 4 
1 
4 15 
= 
; 9 
= 
. 
; 
[7 ".P 
19 
+ 78 
; 5 
o 
: \ 
1 
£ 
3 * 
+ aq 
: 


— —— —- — N = 5 
8 22 = * . 
3 2 — OS. Baia <a * — 7 5 
; x —— 8 — 2 


A — | 
PER ipod: oa 


PLE . 
* * - * * 
I 0 xy <a" - * " o 1 3 
un A IA IF. —— 5 — 7 r 2 
ID — — 5 3 ns ” — — ol 4 06 ” 
2 — * 
* — PSTN UN dh. 


—_ 


» 
— o —— 2 4 * . 
— — — 1s 2 ä — — 
— <> - — -8 r 4 2 n — 1 I 
„ * < 2 = r Freer 
boo — = * NR e Ot TRY 2 " 
* — _ 7 2 4 b 5 = 2 » * . 
W ns Do FI 2 ___ * * ] > Ag I?) ; - . a P o — * 
* D 2 n 8 we = * F A ; _ 5”, 3 * 2 5 
2 — 4 ES % * Pe wy T I — r Fi: . 
2 8 * — —1 I r . F ²˙·— og ne —˙ 
— C N 2 —̃ — 2 * Wk. — 
— 
2 = "JE A 
2 2 : : 4 b 
- CEE * 


7383 Ok Execution. 


The ſheriff, upon a eri facias, cannot juſtify 
breaking open the ouzer door of a dwelling- 
houſe ? ; but, if that be open, he may break 


open an inner door *: And as goods may be 


diſtrained, ſo it ſeems they may be taken in ex- 
ecution, through the windows, if open“. When 


the officers are once in the houſe, they may 
break open any chamber doors, or trunks, 


for executing the writ*. A ſeizure of part of 
the goods in a houſe, by virtue of a fer: 
facias, in the name of the whole, is a good 
ſeizure of all* : And the ſheriff, by the ſeizure, 
has ſuch a property in the goods, that he 
may maintain Zreſpaſs or trover, againſt the 
defendant or a third perſon, for taking them 
away“. And he may ſell them after the re- 
turn.of the writ, and even after he is out of 
office, without a venditioni exponas ©, 


But, before the removal of the goods, the 
ſheriff ſhould take care, that the landlord is 
ſatisfied what is due .to him, from the tenant 
of the premiſes on which the goods are taken, 


7 18 Ed. IV. 4. pl. 9. 1 Ld. Raym. 725. 
5 Co. 93. Gilb. Exec. 179, * Gilb. Exec. 15. 2 


18. Cowp. 1. Saund. 47. 2 Id. Raym. 
= Comb. 17. | 107 3. 
* 1 Rol. Abr. 67 1. et 73 Yelv. 44. 
> 2 Show. 87. S. C. 1 Vez. 196. 


not 
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not exceeding a year's rent, For, by the ſta- 
tute 8 Ann. c. 14. 1. © no goods or chattels 
« whatſoever, lying or being in or upon any 
ie meſſuage, lands or tenements, which are or 
« ſhall be leaſed for life or lives, term of 
ce years, at will, or otherwiſe, ſhall be liable 
e to be taken, by virtue of any execution, on 
ce any pretence whatſoever, unleſs the party, at 
e whoſe ſuit the ſaid execution is ſued our, 
« ſhall, before the removal of ſuch goods 
e from off the ſaid premiſes, by virtue of 
— © ſuch execution or extent, pay to the land- 
* Jord of the ſaid premiſes, or his bailiff, all 
ce ſuch ſum or ſums of money, as are or ſhall 
ebe due for rent for the ſaid premiſes, at the 
© time of the taking ſuch goods or chattels, by 
« virtue of ſuch execution, provided the ſaid ar- 
« rears of rent do not amount to more than one 
« ye ar's rent; and in caſe the faid arrears ſhall 
« exceed one year's rent, then the ſaid party, at 
e whoſe ſuit ſuch execution is ſued out, pay- 
&© ing the ſaid landlord, or his bailiff, one year's 
© rent, may proceed to execute his judgment, 
« as he might have done before the making of 
« this act; and the ſheriff, or other officer, is 
de hereby impowered and required to levy, 
« and pay to the plaintiff, as well the money 

ce ſo paid for rent, as the execution money.“ 
TH x - « Provided 
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te Provided always, that nothing in this act 
© contained ſhall extend, or be conſtrued to ex- 
< tend, to let, hinder or prejudice her majeſty, 
© her heirs or ſucceſſors, in the levying, reco- 
ee vering, or ſeizing any debts, fines, penalties 
or forfeitures, that are or ſhall be due, 
© payable or anſwerable to her ſaid ma 
« jeſty *, &c.” : Fog 
This ſtatute extends to all manner of ex- 
ecutions, for the defendant as well as the 
plaintiffs; and the landlord is intitled to his 
whole rent, without deduction of poundage *. 
But after he has had one year's rent paid him, 
he is not intitled to another, upon a ſecond 
execution; and the ground landlord :s not 
within the act, where there is an execution 
againſt the under-leſfſee *, A commiſſion of 
„ bankrupt is not conſidered as an execution 
within this ſtatute; and as the landlord, on 
the one hand, may diſtrain for his whole rent, 
even after an aſſignment and fale by the 
aſſignees, before the goods are removed off 
the premiſes, ſo, on the other hand, if he 
ſuffer the goods to be removed, without diſ- 
training, he muſt come in for his rent pro 
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raid with the other creditors l. If the ſheriff 
remove the goods, without ſatisfying the 
landlord, he is liable to an action, vhich may 
be brought by the executor or adminiſtrator 

of the landlord ® ; but in order to maintain an » 
action, there muſt be a demand made of the 
rent, before the goods are removed: Or, 
inſtead of bringing an action, the landlord 
may move the court, that he may be paid 
what is due to him, out of the money 
levied, if ſufficient for the purpoſe, or other- 
wiſe ſo much as it will ſatisfy b. 
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On the return day of the Feri facias, the 
ſheriff may be called upon, by rule, to return 
the writ; and if he do not return it, or offer 
a reaſonable excuſe, the court will grant an 
attachment againſt him. But if the property 
of the goods be diſputed, which frequently 
happens on a commiſſion of bankrupt, &c, 

he may apply for time to make his return, on 
bringing the money 1nto court, and that the 
proceedings againſt him may be ſtayed, 'till 
the right be tried between the contending 


i x: Ati. 1034s 4+ * 2 Will. 140. 1 Cromp. 
= 1 Str. 212. 381, 
n Id. 97. 
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parties, or one of them has given him a ſuf 
ficient indemnity, | 

The returns commonly made by the ſhe- 
riff to a fieri facias are, firſt, nulla bona, which 
is either general, that the defendant has no 
goods in his bailiwick, whereof he can cauſe 
to be made the ſum directed to be levied, or 
any part thereof; or ſpecial, with this addi- 
tion, that the defendant is a beneficed clerk, 
having no lay fee within his bailiwick : ſecond- 
ly, Feri fect, or that the ſheriff has cauſed to be 
made, of the defendant's goods, the whole 
or a part of the money, which he has ready 
to be paid co the plaintiff: thirdly, that he has 
taken goods of the defendant, to a certain 
amount, which remain in his hands for want 


of buyers, 


If the ſheriff return, on a fer: " "FIN that 
the defendant has no goods in his bailiwick, 
the plaintiff, if it be true, may have an alias 
feeri facias, and after that, if neceſſary, a pluries 
into the ſame county; or he may have a 76 
tatum fieri facias into a different county, ſug- 
geſting that the defendant has goods there: 
And a teftatum may be awarded into Wales, 


or a county palatine . But if it be not true, 
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» Cro. Jac. 484. and ſee 1 206, 2 Saund. 193. 
Lev. 256, 291. T. Raym. | 
the 


Df Execution. — 743 


the plaintiff may maintain an action againſt 
the ſheriff for a falſe return. And where the 
ſheriff returns nulla bona, and there is a re- 
covery againſt him for his falſe return, that 
veſts no property of the goods in him; but 
they remain in the party, and are liable to 
any ſubſequent execution for his debt . 


The plaintiff cannot regularly ſue out a 
Feri facias, into a different county from that 
where the action is laid, without a feſta- 
lum ; nor a feſtatum, without a previous Feri 
facias* . But the award of a teſtatum, on the 
roll, is ſufficient to-warrant a eri facias, into 
a different county ©; or, if a Feri facias be 
ſued out into one county, when it ſhould 
have been a feſtatum, without any original Heri 
facias, and the plaintiff afterwards ſue out an 
original eri factas, the court will permit the 
party to amend the former, on payment of 
coſts”; and they will not ſer aſide a zefta- 
tum, ſued out without an original eri facias to 
warrant it, if the plaintiff afterwards ſue out 
ſuch original feri facias, and get it returned 
and filed, ſo as to be able to produce it on 


* 2 Vern. 239. * 3 T. N. 389. 
7 2 Blac. Rep. 694. Pal. Barnes, 196, 7. and ſee 
ter and Elliſon, Hil. 25 Geo, Prac. Reg. 210, 12. 


III. K. B. 3 T. R. 657. 1 
| ſhewing 
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ſhewing cauſe v, though a writ of error has 
been previouſly brought“. And it is ſaid, 
that the Feri facias, on which the teftatum is 
founded, is returned of courſe by the attornies 
themſelves, as originals are * , In all conti- 
nued writs, the alias or ſeſtatum mult be teſt- 
ed, the day the former was returnable ? ; and 
af a eri facias iſſue to the ſheriff, returnable 
on a general return day, and he at that day 
return nulla bona, a teſtatum fieri facias may 
iſſue on the day following, and execution 
thereon will be good: for though, on meſne 
proceſs, there can be no teſtatum, till the quar- 
to die poſt, yet it is otherwiſe in writs of exe- 
cution, for on theſe the party has no day in 
court“. | 


If the ſheriff return nulla bona, and that the 
defendant is a beneficed clerk, having no lay 
fee, there goes a levari facias to the biſhop of 
the dioceſe wherein the benefice is, command- 
ing him to levy the ſum recovered, of the 
eccleſiaſtical goods and chattels of the defend- 
ant. This writ is ſimilar ro a eri facias; 


2 Salk. 589, 90. Barnes, Id. 699. 
200, 207, 8, 9, 11. 31. „ Jon. 200. 


| R. 388, 657. | 2 Gilb. Exec. 26. Bac. 
ws T. R. 272. Abr. tit. Exec. 360. 
* Salk. 590. | 


| and 
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and the biſhop, who is in nature of a tempo- 
ral officer, or eccleſiaſtical ſheriff, may ſeize 
and fell the profits of the benefice? : but he 
mult return eri feci, and not ſequęſtrari fect, 
upon this wric®, He may allo, like the 
ſheriff, be called on by rule to return the 
writ; and if he make a falſe return, will be 
liable to an action“. Upon this writ, the 
biſhop or his officer makes out a ſequeſtra- 
tion, directed to the churchwardens, or, upon 
a proper ſecurity, to perſons of the plaintiff's 
own appointment, requiring them to ſequeſter 
the tythes, and other profits of the benefice ©; 
which ſequeſtration ſhould be forthwith duly 
publiſhed, by reading it in church during di- 
vine ſervice, and afterwards at the church 
door, and fixing a copy thereon ; for where a 
ſequeſtration was made out, and not publiſh- 
ed while the writ was in force, but was ſtayed 
in the regiſter's hands, by deſire of the plain- 
tiff 's attorney, the court held, that it had no 
priority, as againſt other ſequeſtrations, after- 
wards made our and duly publiſhed ; but that 
if it had been publiſhed, the execution would 


d 2 Mod. 257, 8. 266. $. Co 
© 2 Str. 87. Burn, Eccle/. Lax, tit. 
* Gilb. Exec. 26. and ſee Segugſtration, 3 V. 317. 

I Salk, 320, 1 Ld, Raym. 
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| have taken effect, and muſt have been firſt ſa- 


tisfied, notwithſtanding it was then returna- 
ble *. Ir is ſaid, that this writ of ſequeſtration 
muſt be renewed every term ©: But it ſeems, 
that if the writ be laid and executed, before 


the day of the return, the meſne profits may 


be taken under it, after the writ is returnable, 
otherwiſe not“. 


If fer: fect be comm; the plaintiff may 
proceed againſt the ſheriff for the money, by 
rule of court, or action of debt founded on his 
return; or, though no return be made, an 
action of debt, account or aſſumpfit, will {till 
lie againſt the ſheriff, or his executors, for the 
money levied ', And in ſuch an action, the 
defendant cannot plead the ſtatute of limita- 
tions; for though, till the writ be returned, 
it is not a matter of record, yet it is founded 
upon a record, and has a ſtrong relation to 
it. If, on a feri ſacias, all the money is 
not * the writ muſt be returned before 
a ſecond execution can be taken out; for that 
mutt be grounded on the firſt writ, and recite 


Legaſſice v. Biſhop of Sequeſtration, TY. 309. 
Excter, E. 22 Geo. III. K. Cro. Car. 539. 2 Show. 


B. 1 Cromp. 359. 79, 281. Gilb. Exec. 25. 


1 Cromp. 345. * 2 Show. 79. 
Burn, Eccic/. {.aww, tit. 
RY | that 
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that all the money was not levied thereon ; 
but if upon the firſt, all the money had 
been levied, the writ need not have been re- 
turned, for no further proceſs was neceſ- 
ſary | 

If the ſheriff return, that he has taken 
goods, which remain in his hands for want 
of buyers, the plaintiff may ſue out a writ of 


venditioni exponas, reciting the former writ. 


and return, and commanding the ſheriff to 
expoſe the goods to ſale, and have the monies 
ariſing therefrom in court, at the return of it. 
If goods are not taken to the value of the 
whole, the plaintiff may have a venditioni ex- 
Ponas for part, and a Feri facias for the reſi- 
due, in the ſame writ”; and it ſeems, that a 
venditioni exponas may be directed to the new 
ſheriff, where the old one returns, that he has 
taken goods, which remain in his hands for 
want of buyers”, But the more uſual way of 
proceeding, in ſuch caſe, is by writ of diſtringas 
to the new ſheriff, commanding him to 
diſtrain the old one, till he ſel] che goods, &c. 
Of this writ there are two ſorts; the firſt, 
which is the more ancient, commands the 
ſheriff, to whom it 1s direRed, to diſtrain the 


! 2 Salk. 318. Gilb. Execs 7%. Brev. 30s. 
26. * 2 Saund. 343. 
late 
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late ſheriff, ſo that he expoſe the goods to 
ſale , and cauſe the monies ariſing therefrom 
to be delivered to the preſent ſheriff, in order 
that ſuch ſheriff may have thoſe monies in 
court, at the return. The other writ, which 
is the moſt uſual 1, is to diſtrain the late 
ſheriff, to ſell the goods, and have the _ 
in court himſelf ©, 


If the writ of Feri facias, &c. be irregular, 
the defendant may move the court to ſet it 
aſide, and that the goods or money levied 
may be reſtored to him. A third perſon, 


whoſe goods are taken under it, may 
| alſo move the court, to have them reſtored. 


But if the right be not clear, the court will 
leave him to his action againſt the ſheriff; or 
they will ſometimes direct an iſſue for trying 
it, and retain the money in court, to abide the 
event of the trial. 


Upon an erroneous judgment, if there be a 
regular writ, the party may juſtify under it, 
till the judgment is reverſed; for an errone- 
ous judgment is the act of the court: And 
the party need not ſet forth in his plea, that 


* Gilb. Exec. 21. 90. OF. Brev. 45. 219d. 
34 Hen. VI. 36. Raym. 1074, 5 1 Salk, 323. 

16 Mod. 299. | 8. C. 
* Raſt, 164. The/. Brev. 1 Str. 509. 
ps the 


Ok Execution. 749 


the writ has been returned. But if the judg- 
ment or execution be irregular, the party can- 
not juſtify under it, for that is a matter in the 
privity of himſelf or his attorney: And if the 


ſheriff or officer, in ſuch caſe, join in the ſame _ 


plea with the party, he forfeits the benefit of 
his defence* . The ſheriff or officer however 
may juſtify under an irregular judgment, as 
well as an erroneous one; for they are not pri- 
vy to the irregularity : And, fo as the writ be 
not void, it is a good juſtification, however ir- 
regular, and the purchaſer will gain a title 
under the ſheriff; for it would be very hard, if 
it ſhould be at the peril of the purchaſer, un- 
der a feri facias, whether the proceedings 


were regular or not”, But a juſtification by 


the ſheriff or officer, under a returnable pro- 
ceſs, is ill without ſhewing a return of it; and 
if the plaintiff join with the officer, there muſt 
be judgment againſt both. Where the 
plaintiff has execution, and the money is le- 
vied and paid, and the judgment is afterwards 
reverſed, there, becauſe it appears on the re- 
cord that the money 1s paid, the party ſhall 


have reſtitution without a /cire facias, and 


there is a certainty of what was loſt; otherwiſe 


© Str. 509. | "4 2 Str. 1184. 
* 1 Vez. 195. . 
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where it was levied, but not paid, for then 
there muſt be a ſcire facias, ſuggeſting the 
matter of fact, viz. the ſum levied, &c. But 
where judgment is ſet aſide after execution 
for irregularity, there needs no ſcire facias for 
reſtitution, but an attachment ſhall be grant- 
ed upon the rule for contempt, if there be 
not a reſtitution *. | 
When the ſheriff has taken goods upon a 
fert facias, to the amount of the ſum direct- 
ed to be levied, the defendant is diſcharged, 
and may plead it in bar to an action of gebz, 
or ſcire facias, upon the judgment: But 
where two perſons are jointly and ſeverally 
bound, and execution is had againſt one of 
them, and his goods are ſeized, but not ſold, 
this cannot be pleaded in an action of debt 
againſt the other obligor ; becauſe it is no 
actual ſatisfaction . | 


After a feeri facias, if the plaintiff be not 
ſatisfied, he may have an elegit againſt the 
goods of the defendant, and a moiety of his 
lands, or a capias ad ſatisfaciendum againſt his 


* 2 Salk. 588. SaIK, 283-2. 
* 2 Ld. Raym. 1072. 1 d. ibid. 2 Show. 394. 


perſon, 
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perſon; or he may ſue out either of theſe writs 
in the firſt inſtance. | 

An elegit is founded on the ſtatute Weſtm. 
2. (13 Edw. I.) c. 18. by which it is enacted, 
© that when a debt is recovered or acknow- 
ce ledged in the king's court, or damages 
© awarded, it ſhall be in the elefion of him 
© who fues for ſuch debt or damages, to have 


«© a writ to the ſheriff, for levying the debt of 


e the lands and chattels, or that the ſheriff 
deliver to him all the chattels of the debt- 
cor, (except his oxen, and beaſts of the 
ce plough) and a moiety of his land, until the 
te debt be levied, by a reaſonable price or ex- 
ce tent; and if he be evicted, he ſhall recover 
ce by writ of novel di Heiſin, and afterwards by 
te writ of re. diſſeiſin, if there be occaſion.” 
The writ,we are now ſpeaking of, lies againſt 
peers of the realm, as well as others; and alſo 
againſt executors and adminiſtrators, upon a 
devaſtavit returned * : but it lies not againſt an 


heir, till his full age; and therefore, on a cire 


Facias brought againſt him, the parol ſhall de- 
mur, becauſe he may have a good plea to bar 
the execution, which might be miſpleaded *. 


This writ may be ſued out after a year, with- 


out a ſcire factas, upon awarding an elegit on 


# 1 Cromp. 346. »Gilb. Exec. 58. 
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the roll, and continuing it down by vicecomes 
non mifit breve* ; and the plaintiff may have 
elegits awarded into as many different coun- 


ties as he pleaſes, without being under the 


neceſſity of ſuing out teftatums , But it is 
ſaid, that if he award an elegit into one coun- 
ty, and extend the lands upon that writ, and 
afterwards file it, he is barred, and cannot ſuc 
out an elegit into another county ©, 

Upon this writ, the ſheriff is to impanel a 
Jury, whoare to make inquiry of all the goods 
and chattels of the debtor, and to appraiſe the 
ſame, and alſo to inquire as to his lands and 
tenements*., The goods and chattels being 
appraiſed, are to be delivered to the plaintiff, 
at the price ſet upon them,; and in this re- 
ſpect, an elegit differs from a fieri facias, upon 
which the ſheriff cannot deliver the goods, 
though he may ſell them, to the plaintiffs, 
If the goods and chatrels are ſufficient to ſa- 
tisfy the plaintiff's demand, the ſheriff ought 
not to extend the lands“, but otherwiſe he 
may extend them : And he may not only ex- 


- Carth. 283. Bac. Abr. tit. Exec. 349. 
amp. 340, 4352. 33. 
Law of Exec. 208. s 1 Ld. Raym. 346. Bac. 


* 1 Cromp. 346, 352. Abr. tit. Excc. 352. 
Law of Excc. 287. but fee 1 Cromp. 346. 2 Inft. 
Gilb. Exec. 53. 393+ 
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tend a moiety of the lands, properly ſo called, 
but alſo of a reverſion, or rent charge iſſuing 
out of lard *; and by the 29 Car. II. c. 3. 
lands, &c. held in fruſt may be extended, in 
the hands of truſtees, for the debt of ceſui que 
truſt. But copyhold lands are not extendi- 
ble'; nor a rent feck ”, advowſon in groſs a, 
or glebe belonging to a parſonage or vicar- 
age. A term for years may be either ex- 
tended, or fold as part of the perſonalty “: If 
it be extended, the plaintiff is accountable for 
all the profits he receives out of the term, 
upon ſuch extent; and if he receive the debt 
out of ſuch term, before it expires, the de- 
fendant ſhall be reſtored to the term itſelf a, 
but otherwiſe he ſhall keep the term, and nor 
account for the profits of it ©. 

No notice is given of executing an eleprt *, 
And, if there are no lands, the ſheriff need not 
take or return an inquiſition; but otherwiſe 
an inquiſition muſt be taken and returned, de- 
fcribing the lands with convenient certain- 


: Gilb. Exec. 38. . 
* 1d. 39. Moor, 32. "3 Co. 177. 
1 Rol. Abr. 888. 3 * Gilb. Exec. 35. 
Blac. Com. 419. M 
= Cro. Eliz. 656. * 1 Cromp. 363. 
» Gilb. Exec. 39. * 2 Str. 874. 
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ty“; and after it is taken, the ſheriff muſt 
deliver a moiety to the plaintiff, by metes 
and bounds »: If he do not, the return is ill, 
and may be quaſhed for uncertainty ; and if 
the defendant be joint-tenant, or tenant in 
common, it ought to be ſpecially alledged in 

the return. But it has been adjudged, 
that, upon an elegit, the ſheriff is not bound 
to deliver a moiety of each particular tene- 
ment and farm, but only certain tenements, 
&c. making in value a moiety of the whole 7: 
If he deliver more than a moiety, the execu- 
tion is void *, 


It was formerly uſual, for the ſheriff to de- 
liver Hua poſſeſſion of a moiety of the 
lands: but he now only delivers legal poſſeſ- 
ſion, and, in order to obtain actual poſſeſſion, 
the plaintiff muſt proceed by ejeciment; in 
which he muſt not only prove the judgment, 
and, by the judgment-roll, that an elegi? iſſu- 

ed and was returned, but he muſt alſo prove 
the writ of elegit, by a true copy thereof, and 
the inquiſition thereon; for it is the elegit, 


»Moor, 8. Com. Dig. tit. * Doug. 472. | 
Exec. (C. 14.) * 2 Salk. 563, 4. Vent. 
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and inquiſition upon it, which carve out the 
term, and give the right of entry, the judg- 
ment-roll being no more than a memorandum, 
that the elegit iſſued and was returned. 


After an elegit, if lands are duly extended, 
and delivered to the plaintiff, he cannot af- 
terwards have any other ſpecies of execution, 
unleſs in caſe of eviction ; when he may pro- 
ceed, in the method pointed out by the ſtatute 
Yeſtm. 2. or, if he be evicted out of all the 
lands, he may ſue out a ſcire facias upon the 
ſtatute 32 Hen. VIII. c. 5. to revive the judg- 
ment, and have a new writ of execution, for 
what remains unſatisfied : But if he be evict- 
ed out of part only, or of the whole but for 
a time, as by a prior judgment, ſo that the 
extent is ſtill continuing, there is no remedy 
by this ftatute*®. If the defendant has no 
lands, and the goods are not ſufficient to ſa- 
tisfy the plaintiff, he may have a capias ad ſa- 
tisfaciendum after an elegit“: And a void elegit 
or inquiſition, being as none, will not prevent 
the plaintiff from having a new elegit, with- 
out a ſcire facias, though it be after the 
year. = 


_ » Gilb, Evid. (by Loft) 1 Str. 226. 2 Ld. Raym. 
10, 11. Run. Eje@. 117. 145 1. 8. C. 
Gilb. Exec. 57, 8. Gilb. Exec. 54. 
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A queſtion having ariſen, in the court of 
Chancery, whether, upon an elegit, the plain- 
tiff could be allowed intereft beyond the pe- 
nalty of a judgment, Lord Hardwicke was of 
opinion, that at law, upon a judgment enter- 
ed up, the penalty is the debitum recuperatum, 
and the ſtated damages between the parties; 
but if the creditor does not take out an execu- 
tion againſt the perſon of the debtor, or his 
perſonal eſtate, but extends the lands by ele- 
git, which the ſheriff does only at the annual 
value, and much below the real, the creditor 
holds qguou/que debitum ſatigfactum fuerit, and 
at law the debtor cannot, upon a writ ad com- 
putandum, inſiſt upon the creditor's doing 
more than account for the extended value; 
but if the debtor comes into a court of equity 
for relief, this court will give it him, by 
obliging the creditor to account for the whole 
that he has received; and as a perſon who 
comes for equity muſt do equity, will direct 
the debtor to pay intereſt to the creditor, 
even though it ſhould exceed the principal: 
And he ſaid, he remembered very well, upon 
ſerjeant Vhitaker's inſiſting, before Lord 
Chancellor Cowper, that this would be re- 
pealing the ſtatute of Weſtminſter, his Lord- 
ihip ſaid, he would not repeal the ſtatute, but 

| he 
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he would do complete juſtice, by letting the 
creditor carry on the intereſt upon his debt, 
as he was to account for the whole he had 
received. | 


A capias ad ſatisfaciendum only lay, at com- 
mon law, in a@ions of treſpaſs vi et armis, 
but has ſince been given, in other actions, by 
a variety of ſtatutes ?; and, where the defend- 
ant 1s at large, it commands the ſheriff, or 
other officer to whom it is directed, to take 
the defendant, and him fafely keep, ſo that he 
may have his body in court, on the return 
day, to ſatisfy the plaintiff, Where the de- 
fendant is already in cuſtody, there is no oc- 
caſion for this writ ; but if the plaintiff would 
proceed againſt his body, he muſt charge him 
in execution, as directed in a former chap- 
ter | 
This writ lies, after judgment, in every 
| Inſtance where the defendant was ſubje& to a 
capias before'; and it may be taken out 
againſt the defendant, ſued by a wrong name, 
if he has omitted to take advantage of the 


*3Atk.517,18, andſce Chap. 17. 
Amb. 520, 1. * 3 Co, 135 
5 Hob. 56. 27 
3 42 miſ- 
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miſnoſmer * ; but it lies not againſt Peets or 
Members of Parliament, except upon a ſta- 
tute· merchant or ſtatute-ſtaple ', nor againſt 
executors or adminiſtrators, unleſs a devaſtavit 
be returned v. An infant ſeems to be liable 
to this proceſs »; and it may be taken out 
againſt bail, without any previous eri facias, 
or return of nulla Bona. In an action againſt 
huſband and wife, they 1 may both be taken in ex- 
ecution; and the wife ſhall not be diſcharged, 
unleſs it appear that there is fraud and col- 
luſion, between the plaintiff and her huſband, 
to keep her in priſon”, 
In point of form, the capias ad ſatisfacien- 
dum muſt purſue the judgment; therefore, on 
a judgment againſt ſeveral defendants, it muſt 
include them all: And it muſt be teſted and 
returnable 1 in term-time, in like manner as 
the Feri facias *, In order to charge bail, 
there ought to be eight days between the teſte 
and return by Zi//", and fifteen by original* ; - 
but a capias ad ſatisfaciendum, returnable out of 


x 2 Str. 1218, | Ad. 1167, 1237. 1 Wilſ. 
"I Cromp. 346. 149. Say. Rep. 149. Ante, 
* 2 Blat: Com. 414, 50» 
Mnte, 7G. : 2 Ate, 726; 7. 
. a.. r 2 Salk. 602. 
2 Str. 822, 1139. * 143 Car. II. v. 2. 5.6 
11 | term, 
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term, is not void as againſt the bail, though 
it may be ſet aſide by the principal, on mo- 
tion, for irregularity ©: And there may be an 
intervening term, between the teſte and re- 
turn of a capias ad ſatisfaciendum . If the 
capias ad ſatisfaciendum be informal, it may be 

amended, in like manner as the Feri facias ?, 
When the defendant cannot be taken, on the 
capias ad ſatisfaciendum, the plaintiff may ſue 

out an alias-capias into the fame, or a teſtatum 

into a different county; and as the defendant 
can only be once taken, it ſeems there may 
be ſeveral wrirs running againft him, at the 
fame time, in different counties: Or inſtead of 
ſuing out an alias or zteftatum, the plaintiff 
may proceed at once to 0#aw the defendant, 
by ſuing out an exigi facias, and proceſs of 
outlawry. 


The defendant being taken, upon a capias 
ad ſatisfaciendum, either remains in cuſtody 
of the ſheriff, who may carry him immedi- 
ately to the county-gaol “, or is removed by 
habeas corpus to the King's-Bench priſon ; 
where, by the common law, he was to be kept 
in ſalva et ora cuſtodia, till he ſatisfied the 


t 2 Bürr. 1188. 2 Blac. Rep. 836. 2 
* 2 Salk. 700. 2 Id. T. R. 737, 5 T. R % 
Raym. 775. 8. C. 4 T. R. 555. 
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plaintiff. The rigor of impriſonment how- 
ever is now conſiderably abated, by his being 
allowed, on giving ſecurity, the benefit of 
the rules of the King's-Bench priſon, or of 
living within certain limits * out of its walls; 
and, in term-time, he is indulged with 
day-rules, or. the liberty of going out of the 
priſon, or its rules, for tranſacting his buſineſs. 


The benefit of the rules of the priſon may be 


had, by one in cuſtody on an excommunicato ca- 
Piendo? ; but it is never granted to a priſoner in 
execution on a criminal account*, or for a con- 
tempt*: And, by a late rule of court, no priſo- 
ner in the King's-Bench priſon, or within the 
rules thereof, ſhall have, or be entitled to have, 


day rules, above three days in each term; 
and every ſuch priſoner, having a day rule, 


ſhall return within the walls or rules of the 
ſaid priſon, at or before nine o'clock in the 
evening of the day for which ſuch rule ſhall 
be granted. 55 | 
But the principal benefit which a priſoner 
is entitled to, is by virtue of the ſtatute 
32 Geo. II. c. 28. § 13. (which, originat- 


For the limits of the Id. 196. 2 Str. 845. 
rules of the King's Bench * 2 Str. 817. 
priſon, ſee R. E. 30 Geo. R. E. 30 Geo, III. 3 
III. 3 T. R. 583. T. R. 584. 
5 1 Str. 413. : 
ing 
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ing in the Houſe of Lords, is called the 
Lords act). By this ſtatute “ if any perſon 
ce ſhall be charged in execution for any ſum 
* of money not exceeding 1001.“ (ſince ex- 
tended to 200 J. by the 26 Geo, III. c. 4. and 
to 300 l. by the 33 Seo. III. c. 5.) © and ſhall 
« be minded to deliver up to his creditors, 
ce all his eſtate and effects, in ſatisfaction of his 
« debts, he may, in order to entitle himſelf 
te to the benefit of the above acts, before the 
« end of the firſt term next after he ſhall be 
ce charged in execution, exhibit a petition to 
* any court of law, from whence the proceſs 
ce iſſued upon which he was taken and charg- 
©« ed in execution, or to the court into which 
ce he ſhall be removed by haheas corpus or 
ce charged in cuſtody; certifying the cauſe of 
ce his impriſonment, and ſetting forth a juft 
ce and true account of all the real and perſo- 
« nal eſtate, which he, or any perſons in truſt 
e for him, was or were entitled to, at the 
ce time of his ſo petitioning, and alſo at the 
« time of his firſt impriſonment, and of all 
© incumbrances and charges (if any) affect- 
« ing the ſame, and likewiſe a juſt and true 
© account of all ſecurities, deeds, evidences, 
« writings, &c. concerning the ſame, and the 
© names and places of abode of the wit- 


et geſſes. | 
The 


Vie. rw. 
- * 


or 


77 cet — 


* WW 8 & * —— 
PR > 2. in att * N. — 
75 A — — — 


762 Ok Execution. 

The humane proviſions of the Lords act 
were rendered as beneficial as poſſible, by the 
liberality of the judges, who conſtrued it to 
extend to priſoners in cuſtody upon an 47 
zachments, for the non- performance of an 
award ©, or non-payment of coſts“; which 
conſtruction has been recognized by the ſta- 
tute 33 Geo. III. c. 5. § 4. whereby, after re- 
citing that perſons are often committed on 
attachments, for not paying money awarded, 
under ſubmiſſions to arbitration by, or made 
rules of court, and likewiſe for not paying 
coſts, duly and regularly taxed and allowed, 
after proper demands made for that purpoſe, 
and alſo upon writs of excommunicato capiendo, 
or other proceſs for, or grounded on the non- 
payment of coſts or expences, in cauſes or 
proceedings in eccleſiaſtical courts ; it is de- 
clared and enacted, that ** all ſuch perſons 
* are and ſhall be entitled to the benefit of 
te this act, and ſubject to the ſame terms and 
t conditions as are therein expreſſed and de- 
&* clared, with reſpect to priſoners for debt 
« only.” But the defendant in a qui tam ac- 
tion is not entitled to the benefit of the Lords 
. 

5 1 T. R. 266. * 3 Bar. 1322. 1 Rlae. 
* Cowp. 131. 4 T. R. Rep. 372. S. C. 
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The act requires, that the petition ſhould 
be exhibited before the end of the fr/ term, 
next after the priſoner is charged in executi- 
on. But where a defendant, taken on a 
capias ad ſatisfaciendum, eſcaped, and was re- 

taken and committed to the cuſtody of the 
marſhal in a ſubſequent term, the court 
held, that he might apply to be diſcharged, 
under the Lords act, in the term following f. 
And, by the ſtatute 33 Geo. III. c. 5. § 5. 
« where any debtor ſhall have neglected to 
ce take the benefit of the acts, within the time 
limited, and ſhall make it appear to the 
c court, out of which the execution iſſued, 
« that ſuch neglect aroſe from ignorance or 
4 miſtake, ſuch debtor ſhall then be entitled 
ce to take the benefit of the acts, as if he had 
ce taken the ſame, within the time fo limited 
ce as aforeſaid.” Upon which ftatute it has 


been holden, that a priſoner 1s entitled to the 


benefit of the acts, who has been prevented 
from applying for it in due time, by the 
miſconduct of his agent #. 


When a priſoner intends to take the be- 
nefit of the Lords act, he muſt give to, or leave 
for every creditor at whoſe ſuit he is in ex- 
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ecution, or his executors or adminiſtrators, 
and at his or their uſual place of abode, or in 
caſe they cannor be met with, to or for his or 
their attorney or agent laſt employed in the 
action, a notice in writing, ſigned with his 


proper name or mark, importing that he in- 


tends to petition the court, and ſetting forth 
a true copy of the account or ſchedule he in- 
tends to deliver in; which notice muſt be 
given fourteen days at leaſt before the petition 
is preſented ® : though the judges in one caſe 
held, in favour of liberty, that under circum- 


ſtances, the day of giving the notice might 


be reckoned as one i. 


After the expiration of the time ſpecified 
in the notice, the petition is to be exhibited, 
with a certificate annexed, or copy of 
cauſes in which the defendant ſtands charged, 


obtained from the gaoler, or clerk of the pa- 


pers, if the defendant is in cuſtody of the 
marſhal*. An affidavit 1s alſo to be made, 


on unſtampt paper, and ſworn before a judge 


in town, or commiſſioner in the country, of 
the due ſervice of the notice'. The petition 
certificate and affidavit being left with the 
clerk of the rules, he will draw up a rule for 


> 32 Geo. ll.c.28.Y13. Imp. K. B. 603, 9. 
4 Bur. 2525. ! 1d. ibid, | 
| bringing 
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bringing the priſoner into court, and ſum- 
moning the creditors to appear, perſonally or 
by attorney, at ſome certain day to be therein 
ſpecified u; a copy of which rule ſhould be 
ſerved on each creditor, and alſo on the gaol- 
er, and an affidavit made of ſuch ſervice. 


When the priſoner is charged in execution 
above twenty miles from Weſtminſter hall, or 
the court out of which the execution iſſued, the 
rule requires him to be brought to the next 
aſſizes, and that the creditors be ſummoned 
to appear there; and a copy of ſuch rule is 
to be ſerved on every creditor, his executors 
or adminiſtrators, or left at his or their dwel- 
ling-houſe, or uſual place of abode, or with 
his or their attorney, fourteen days at leaſt 
before the holding of ſuch aſſizes v. 


On bringing up the priſoner, the court 
or judge of aſſize are, in a ſummary way, to 
examine into the matter of the petition ; and 
after being ſworn to the truth of his ſchedule, 
if no oppoſition be made, he is diſcharged of 
courſe, upon executing an aſſignment and 
conveyance of his eſtate and effects, for the 
benefit of his creditors; which is done by a 
ſhort indorſement on the back of the petition, 


” 32 Geo. II. c. 28. 13. a. 5 15. 
But 
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But in caſe the perſons, at whoſe ſuit the pri- 
ſoner is in execution, are not ſatisfied with 
the truth of his oath, and either perſonally or 
by attorney deſire further time, the court may 
remand him; and direct the parties to appear 
on fome other day, to be appointed by the 
court, within the firſt week of the next term 
at fartheſt ®, or ſooner if the court ſhall think 
fit”: And the creditors may file interrogatories 
for his examination, before he is admitted to 


take the benefit of the act a. 


All objections to the inſufficiency of the 
ſchedule, in point of form, muſt be made 
the firſt time the priſoner is brought up ©. 
And if, at ſuch ſecond day, the creditor ſhall 
make default, or ſhall appear and be unable 
to diſcover any eftate or effects omitted in the 
account, the court ſhall immediately order 
the priſoner to be diſcharged, upon his ex- 
ecuting an aſſignment and conveyance of his 
eſtate and effects; unleſs the creditor inſiſt 
upon his being detained in priſon, and ſhal! 
agree by writing, ſigned with his name or 
mark, (or, if he be out of England, under the 
hand of his attorney), to pay and allow the 
priſoner weekly, a ſum not exceeding 25. 4 f. 


* 22 Geo. IL. c. 28.8 13 : 33 Geo. III, 1 . 
3 Bur. 1393. | "32 eo. .c. 25. J 13. 
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(which is called the groats,) or if more cre- 
ditors than one inſiſt on his detention, not 
exceeding 15. 6d. a week each, to be paid 
on Monday in every week, ſo long as the pri- 
ſoner ſhall continue in execution; and in every 
ſuch caſe, the priſoner ſhall be remanded . But 
if failure be made in payment of the ſaid 
weekly ſums, the priſoner, upon application 
to the court in term-time, or in vacation to a 
judge, may, by order of the court or judge, 
be diſcharged out of cuſtody, on executing an 
aſſignment and mene of his eſtate and 
effects v. 


The note or ſecurity for payment of the 
groats, muſt be ſigned by che plaintiff, if in 
England; and if he be not preſent in court, muſt 
be authenticated by an affidavit of his ſigna- 
ture; a note given by the plaintiff's attorney, 
in ſuch caſe, not beingdeemed ſufficient?, The 
groats are payable, by the act, every Monday; 
and if not paid in time, the priſoner has a 
right to his diſcharge“. Where the groats 
were not paid, before ten at night of the day 
. on which they were payable, it was holden that 


42 Geo. II. e. 28. 4 14. | v Imp. K. 5. 609; 
7 Þ + | Say. Rep. 103. Doug. 
Id. ibid. | 67. 
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768 Ok Execution: 
the defendant's right to his diſcharge was not. 
waived, by the turnkey on the felons? ſide ac- 


cepting them after that time x. 


When a defendant is taken in execution, om 
A'capias ad ſatisfaciendum, it is, quoad him, con- 
ſidered in law as a ſatisfaction of the debt 7. 


And if the plaintiff afterwards conſent to his 


diſcharge, though it be on terms which are 


not afterwards complied with *, or upon 


giving a freſh ſecurity,. which afterwards be- 
comes ineffectual *, the plaintiff cannot reſort 
to the judgment again, or charge the defen- 
dant's perſon in execution. But a capias ad 


fatisfaciendum- 1s no actual ſatisfaction, fo as to 


bar the plaintiff from taking out execution 
againſt other perſons, liable to the ſame debt 
or damages. And, by the 32 Geo. II. c. 
28. F 20. © notwithſtanding any diſcharge ob- 
& tained by virtue of that act, for the perſon 
«of any priſoner, the judgment obtained 
te againſt every ſuch priſoner ſhall continue and. 


© remain in force, and execution may at any 


te time be taken out thereon, againſt the lands, 
e tenements, rents, or hereditaments, goods 
4c. or chattels of any ſuch priſoner, other than. 


F. N. 36. . 
Hob. 59. Hob. 59. 
4 Bur. 2432. 


« and. 
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* and except the neceſſary wearing apparel 
and bedding for himſelf and family, and 
re the neceſſary tools for the uſe of his trade 
« or occupation, not exceeding 1017, in value 
« in the whole, as if he had never been be- 
ce fore arreſted, taken in execution, and re- 
© leaſed out of priſon.” But in order to war- 
rant an execution upon this ſtatute, a /cire 
facias ſeems to be neceſlary . 


It was formerly holden, that if a perſon taken 
on a capias ad ſatisfaciendum died in execution, 
the plaintiff had no further remedy ; becauſe 
he had determined his choice, by this kind of 
execution, which, affecting a man's liberty, is 
eſteemed the higheſt and moſt rigid in the 
law *, But now, by the ſtatute 21 Fac, I. c. 
24. reciting, that foraſmuch as daily expe- 


rience doth manifeſt, that divers perſons of 


ſufficiency in real and perſonal eſtate, mind- 


ing to deceive others of their juſt debts, for ' 


which they ſtood charged in execution, have 
obſtinately and wilfully choſen rather to live 
and die in priſon, than to make any ſatisfac- 
tion according to their abilities; to prevent 
which deceit, and for the avoiding of ſuch 
doubts and queſtions, it 1s declared, explain- 
ed and enacted, © that the party or parties at 
„ Hob. 52. 
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* whoſe ſuit, or to whom any perſon ſhall. 
te ſtand charged in execution, for any debt or 


© damages recovered, his or their executors 


« or adminiſtrators, may, after the death of 


© the perſon ſo charged and dying in execu- 


ce tion, lawfully fue forth and have new ex- 
*« ecution againſt the lands and tenements, 


e goods and chattels, or any of them, 


ce of the perſon ſo deceaſed, in ſuch manner 
« and form, to all intents and purpoſes, as he 
* or they or any of them might have had, 
ce by the laws and ſtatutes of this realm, if 
ce ſuch perſon ſo deceaſed had never been ta- 
ce ken or charged in execution,” 

« Provided, that this act ſhall not extend 
ce to give liberty to any perſon or perſons, 


their executors or adminiſtrators, at whoſe 
* ſuit or ſuits any ſuch party ſhall be and die 


ce jn execution, to have or take any new ex- 
« ecution, againſt any lands, tenements or 
©hereditaments of ſuch party ſo dying in 
ce execution, which ſhall at any time after the 
ce ſaid judgment or judgments be by him 
« ſold bond fide, for the payment of any of his 
© creditors, and the money which ſhall be 
„paid for the lands ſo fold either paid or ſe- 
© cured to be paid to any of his creditors, 
© with their privity and ceatcnt, in diſcharge 

I * of 


Ok Execution. 771 


© of his or their due debts, or of ſome part 
« thereof.” 

If a party taken on a capias ad ſatisfacien- 
dum, eſcape or be reſcued, though the ſheriff 
is hereby liable, becauſe he ought to have ta- 
ken the poſſe comitatus, yet the plaintiff may 
ſue out a new execution; and ſhali not be 
compelled to take his remedy againſt the 


ſheriff, who may be dead or inſolvent®. And 


| If the defendant eſcape from the King's-Bench 
or Fleet Priſon, the plaintiff, on application 
to a judge, may have an eſcape-warrant, in 
order to retake him, which ſhall be in force 
throughout Exgland *. 

For executing a writ of fer: facias, or capias 
ad ſatisfaciendum, the ſheriff is entitled, by the 
ſtatute 29 Eliz. c. 4. to twelve-pence for 
every 205. when the ſum exceedeth not a 
hundred pounds, and ſix- pence for every 205. 
above that ſum, that he ſhall levy or take the 
body in execution for; which is called his 
poundage. But, by the ſtatute 2 Geo. I. c. 
15.17. poundage upon a capias ad ſatisfaciens 
dum ſhall not be demanded or taken, for any 
greater ſum than the real debt bond e due, 
and marked on the back of the writ. And, 


2 Bac. Abr. 240, 244, Stat. 1 Ann. e. 5. 
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by the ſame ſtatute *, the ſheriff is entitled, 
upon Executing a writ of elegit, to have for 
poundage twelve=pence for every 20 5. of the 
yearly value of the lands, whereof poſſeſſion. 
is given, where the whole exceedeth not the 
. yearly value of a hundred pounds, and ſix- 
| pence only for every 20 5. per ann. above that 
value. If a ſheriff levy under a eri facias, 
he is entitled to poundage, though the parties 
compromiſe, before he ſells any of the defen- 
dant's goods“; and he is entitled thereto, 
upon a capias ad ſatisfaciendum, though the 
defendant go to priſon, without ſatisfying 
the plaintiffi, For the poundage he is enti- 
tled to, the ſheriff may maintain an action of 
debt on the ſtatute *, or he may retain it out of 
the ſum levied ; and if the ſheriff take more 
than he is entitled to, he is liable to an action 
for treble damages, at the ſuit of the party 
gricuded!, and ſhall forfeit 40 J. to the King 
and the Informer *. | | 

When the judgment is ſatisfied, by any of 
the above ſpecies of execution or otherwiſe, 
the defendant has a right to call on the plain- 


£816, * 1 Sal 200, 333. 2 
N 470. I . C. 
* 4 Bur, 1981. Imp. Sr. 2 T. R. 148. 
145. nee. 
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PRINCIPAL MATTERS. 


| A. 
ABATEMEN Tr. 27. 211. 
| pleas in; ſee tit. Plas and Pleading. 
time for pleading. 240. 
amendments after. 446. 
judgment fer want of plea, in due time. 3 10. 
of caſſetur billa, vel breve. 418. 425. 
on nul tiel record. 485. 
entering proceedings, after judgment of 7re/pondeas 
oufter, 463. | 
coſts in. See tit. Coffs 
when the ſuit abates, by death of parties, and when 
not. 694. 700. 
ABIDING by pleas. See tit. Pleas and Pleading. 
ACCORD and SATISFACTION, | 
when pleaded, or given in evidence. 374. 379. 381, 2. 
ACCOUNT, 3 
proceſs in. 24. 
of outlawry. 56. 
declaration. 22}. 
coſts in, See tit. C/. 
ſtated, plea of. 374. 
AC-ETIAM, 89. 
unneceſſary, for leſs than forty pounds. go, 
neceſſary, in proceſs againſt bail, Ia. 


againſt ſeveral defendants, 4d, 
ACQUITTAL 


1 N D E X. 


ACQUITTAL, coſts on. 67 1. 679. 
_ ACTIONS, 
real. 1. 
coſts of. See tit. Cofts. 
perſonal. 1. 
mixed. Id. 
diviſion of. 4. 
Joinder in. 7. 
for criminal converſation. 6. 8. 391, 
penal. See tit. Penal Actions, 
trifling. 272. 607. : 
for coſts. 676. 679. 
upon awards. 547. 
bail bonds. 156. 
ugainſt ſheriffs, &c. | 
for an eſcape, and falſe return, 109. 161. 579. 
monies levied. 746. | 
taking exceſſive poundage. 772. 
relative to the Cuſtoms and Exciſe, by whom brought, 
274. 
conſolidating. See tit. Cogſolidating Actions. 
ADDING pleas. See tit. Pleas and ding g. 
ADDITIONS, ſtatute of, 
when it may be pleaded. 336. 
ADJOURNMENT, 
of eſſoin. 16. 238. 
execution of inquiry, 322. 
ADMINISTRATORS. See tit. Executors and 4 55 Aralorcs 
AD VOWSON, 
in groſs, not extendible on elegit. 753. 
AFFIDAVITS, | 
of cauſe of action; 
in what caſes requiſite. 29, 
by whom made. 39. 
before whom. 7. 
at what time. 88. 
mult be ſingle. 39. 
form of. 40. 
by an executor or adminiſtrator. Id. 
aſſignee of bankrupt. Id. 


bond. 41. 
AFFIDAVITS. 


r 
2 1 8 2 5% TY > 


IN 


AFFIDAVITS, 


of cauſe of action; | 
what if there be none, or it be defective, &. 
Id. 108. 5 
court will not go out of it. 41. 
need not be made before an outlawry. 65. 
being under 40. 272. 
ariſing in a particular county, &c. 273. 
rule to anſwer the matters of. 256. 
on motions; 5 
how intitled. 261, 2. 
before whom ſworn. 262. 
made by illiterate perſons. Id. 263. 
ſupplementary. 260. 262. 
office copies of. 264. 
on ſhewing cauſe. Ia. 
delivering over. 4. 
filing. Id. | | 
of merits, to ſet aſide regular judgments. 258. 311. 
of the truth of pleas in abatement, 340. 
increaſed coſts. 632. 
notice, on the Lords' act. 764. 
ſignature of note, on ſame. 767. 
for ſtaying proceedings, pending error. 277. 


leave to enter up judgment, on an old warrant of 


attorney. 303. | 
and take out execution, after 
award. 551. 
compounding penal actions. 304. 
changing venue. 364. 
pleading double, not neceſſary. 387. 
judgment as in caſe of a nonſuit. 498. 
what if falſe. 499. 
putting off trial. 500, 501. 
making ſubmiſſion to arbitration a rule of court. 
547, 8. 
attachment, for not performing award. 550. 
ſetting aſide award. 5 5 1. 
trials at bar. 5 56. | 
new trials. 609. 
made by jurymen not received. G05. 
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I ND E X. 
AGREEMENT, : 
to ſtay execution. 308. 714. 
proceedings. 490. 
ALTAS, writs of. See tit. Proceſs, Execution, and | Jury praceſi. 
ALIEN ENEMY. 333. 
AMB. SSADORS. 25. 42. 
AMENDMENTS, 257. 260. 
at common law ; 3 444» 5+ 452+ 476, 7. 
whilſt proceedings are in paper. 445. 452. 
in penal actions. 45 2, 3. 
of declarations; 228. 446, 7. 
in venue. 356. 446. 
before plea. 447. 
after plea, Ia. 
in abatement. 446. 
of nul tiel record. Id. 
ſecond term. Id. 
by adding a count. Id. 
alledging new right of action. Id. 
_ Colts, &c. 447. 
time to plead after. Id. 247. 
rule to plead. 252. 447. 
of pleas, replications, &c. 257. 260. 448. 
by withdrawing replication, and replying de nv. Id, 
after demurrer or joinder. 449. 
argument. 450. | 
by withdrawing demurrer, and pleading or reply- 
ing de novo. Id. 
by ſtatute; 444. 
when proceedings are entered on record. 453. 477. 
ſtatutes of, what. 45 3, 4. 
do not extend to criminal caſes, or — actions. 
454. 629. 
require ſomething to amend by. Ia. 
after ertor; 456. 
when, where, and how made. Id. 457. 
of eee in inferior courts. 457 · 
coſts on. 457, 8 
of original writ. 15. 454. 
meine proceſs. 91. 98. 453. 
bill. 454. 


memorandum, 1 91. 


AMENDMENTS, 


IND E X. 


AMENDMENTS, : 
of declaration and pleadir 
writ of inquiry. 313, 14. 
niſi prius roll. 455. 
Jury proceſs. 625, &. 
poſtea. 455. 590. 600. 
ſpecial verdict. 455. 596. 
= caſe. 598, 9. 
5 Fe” judgment. 455. 707. 713. 
g execution. 455. 727. 759. 
rules of court. 269. 
not actually made, on the 16 & 17 Car. II. c. 8. 629. 
AMERCEMENT, | | 
pro falſo clamore. 586. 657. 
AMOVEAS-MANUS. 74. 
ANCESTOR and HEIR ; 
difference in effect, between judgments againſt them. 
703: 
docketting judgments neceſſary, as againſt heirs, 707. 
ANCIENT-DEMESNE. 326. | 
ANNUITY, 
declaration in. 221, 
motion to ſet aſide. 261, 
bond, ſtaying proceedings on. 290. 
motion for leave to take out execution. 720. 
APPEAL. 27. 
APPEARANCE, 
to reverſe an outlawry. 70. 
in perſon. 112. 
by attorney. 16, 17. 70. 111. 
prochein amy. 116. 
guardian. Id. 
of the defendant, 
what. 119. 
different from bail. I. 
voluntary. IA. 
by original; 17, 18. 
with whom, and when entered. 119, 120. 
u pon the capias, &c. 123. 
common or ipectal. 120. 


APPEARANCE-DAY, 17. 


See preceding page, 
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FS D. . 
ARBITRATION, 


ſubmiſſion to; 
where a cauſe is depending. 536, 
by rule of court. Id. 548. 
order of mfe prius. 5 36. 
making it a rule of court. 5 40. 547. 
verdict for plaintiff's ſecurity. 5 36. 
in what manner, and by whom made. Id. 5 37. 
how far a ſtay of proceedings. 537. 
when and how determined, or revoked, 538. 
conſequences of revoking. Id. 5 39. 
ſwearing witneſſes, appointment, &c. 539. 
chooſing umpire. 540. 
enlarging time for making award. 260. 540. 
motion and rule for, when and how made. 
2860. 540. 
where no cauſe is depending. 536. 
by agreement of parties. Id. 
in writing. 1. 
a by parol. Id. 5 42. 
what ſubmiſſions are within the 9 & 10 V. 11h 
Co Lhe $4272 3. 
intent of that act. 542. 
Ward; 543. 
general requiſi tes of. 1. 
certainty. Id. 
when final. 544. 
colts on. Id. 545. 
taxing. 545, 6. 
enforcing; 
by action. 546, 7. 
attachment. 547. | 
in what caſes granted. 548. 
after foreign attachment in London 


549- 
againſt whom. 548. 
bankrupts. Id. 549. 
feme coverts. 549. 
on copy of award. 5 
making ſubmiſſion a rule of court. 26 


547+ 
_ affidavit for. 548. 


ARBITRATION, 


INDEX 


* 


ARBITRATION, 
enforcing award, by attachment; 
demand of money, &c. 549. 
by whom, and how made. IA. 
fervice of copy of rule, and award, &c, 
Id. 550. 
motion and rule for, when and how 
made. 256. 550. 
+ affidavit in ſupport of. 550. 
quaker's affirmation. Id. 
Ggning judgment, and taking out execution. 
1d. 546. $51. 719. 
motion for leave. 257. 551. 
affidavit. 551. 
&tting aſide award; 14. 
by what means. Id. 
grounds of. 1d. 5 5 2. 
motion for, and when made. 260. 55 2, 24 
affidavit. 551. 
* pleadings on. 374. 379. 430. 
ARRAY, challenging. See tit. Jury. 
ARREST, 
at common law. 24. 
ſtatutes reſpecting; 28. 
different ways of proceeding thereon. 30. 
in what caſes allowed, and in what not. 4. 41+ 
in Wales. 31. 
counties palatine, 77. 
of ſeamen. Id. 
ſoldiers. Id. 
of courſe, or by ſpecial order. 32. 
xn trover. 33. 
debt on ſtatute. 34. 
recognizance of bail, &c. Id. 
on bond, for payment of money. Id. 
performance of covenants, &c. 35. 
where there have been mutual dealings. IZ. 
not allowed twice, for the ſame cauſe. 36. 
after a non pros. Id. 
diſcontinuance. 37. 
ſuperſedeas. Id. 
in debt on judgment. 38. 216. 
upon an award. 39. 


ARREST, 
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IN D E X. 


ARREST, 
privilege from; 
of the royal family. 42. 
' ſervants of the king's houſehold. IA. 
ambaſſadors, and their domeſtic ſervants. IA. 
peers, and peereſſes of the realm, and theis ſer- 
vants. 44. 
members of the houſe of commons. 45. 
convocation, and their ſervants, 46. 
corporations aggregate. 14. 
hundredors. Id. 
bankrupts. Id. 
inſolvent debtors, and fugitives. 48. 
executors and adminiſtrators, Id. 
married women. 49. | 
attornies, and other officers o the court. 50, 
parties to a ſuit, and their witneſſes. 51. 
clergymen. 52. 
in what places. 14. 
at what time. 53. 
how taken advantage of. 54- 
upon the exigi facias. bo. 
capias utlagatum. 62. 
how made. 101, 102. 
by whom. 101. 
when. 102, 
where. Id. : 
by what authority. 7d. 
_ conſequences of. 103. 
ARREST of JUDGMENT, 
.ground and moge of taking advantage of. 612, bt. 
motion in, when and how made. 629. 
not allowed, after judgment on demurrer. 613. 
nor for any thing that is aided or amendables 
d. 614. 
coſts on. See tit. Co#;. 
A3PORTAVIT, coſts on. 649, 50. 
AS3AULT and BATTERY, 
coits in actions for. Sce tit. Cos. 
_—Y PS in futuro. See tit. Execntors and Adminiſtrators. 
SUMPSIT, 
aciion of. 4. 7. 9. 
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AssUMsIT, 


IN DE EL 
ASSUMPSIT, 


arreſt in. 32. 
ſtaying procedings, « on payment of debt and coſts. 287, 
pleas. 373, 4- 
bringing money into court. 409. 411, 
damages, when ſome defendants are acquitted, 591, 2. 
coſts. See tit. Coffs. 
ASSURANCE. See tit. OY of Inſurance, 
ATTACHMENT, . 
of goods, by original. 18. 
bill, in treſpaſs. 86. 
of privilege. 75. 
of the perſon; 
againſt peers of the realm. 45. 528. 
againſt ſheriffs, for non-payment of money. 69. 
| not returning writ. 160. 165. 256. 
bringing in body. 164. 256. 
to whom directed. 164. 166. 
may be moved for, the laſt day of term. 
164. 261. 
proceedings thereon. 164. 
againſt an attorney, for not performing his undertak- 
ing. 108. 124. 256. 
for general miſbehaviour. 256. 
uw non-payment of money, in penal action. 305. 
coſts; 256. 676, 7. 
abſolute i in firſt inſtance. 256. 
may be moved for, the laſt day 
| of term. 261. 
for net performing award. See tit. Arbitration, 
ſpeaking contemptuous words of the court, or its 
proceſs. 101. 255, 6. 
a reſcue. 109. 2506. 
how returnable. 110. 164. 
diſobedience to JET, or other proceſs. 92. 176. 
&c. 250. 527, 8. 
contempt or miſbehaviour. 256, 
may be executed on Sunday. 5 3. 
not bailable. 104. 256. 
proceedings thereon. 256, 7. 
motions and affidavits for, how intitled. 262. 
priſoner in cuſtody on, how charged. 194. 
3 E ATTAIN DER, 
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ATTAINDER, 


of treaſon or felony, plea of. 333- 


ATTAINT, 


writ of. 603. 
when it lies. 3 16, 17. 


ATTORNIES and OFVICERS of the court ; "Et 


ATTORNMENT, 394. 615. 


privileged from arreft. 50. 
privileges of, in general. 75. 557. 
with regard to the venue. 361. 
| trials at bar. 557. 
may ſue by attachment of privilege ; ; 7 5 
what it is. 77. 
how ſued out. 78. 
arreſt thereon. 79. 
time for declaring. Id. 
pleading. Id. 
muſt be ſued by bill; 75. 
what it is 79. 
its concluſion. Id. 
when and how filed. 79, 80. 
declaration. 80. 
time for pleading. 74. 
plea of privilege by. 50. 6. 333, 4. 
need not pay for copies of the pleadings. 80. 
iſſue money. 469. 
undertaking to appear; 
in bailable actions. 108. 
upon common proceſs. 124. 
to reverſe an outlawry. 64. 
by whom appointed. 111. 
in what manner. 112. 
appearing without warrant. 112. 275. 
withdrawing themſelves. 112. 
cannot be changed without leave, 11 3. 
dying. Id. 
cannot be bail, 141. 
when neceſſary to be preſent, on executing warrant 
of attorney. 296. 
attachments againſt, See tit, Attachment. | 
liable to actions, for not entering and — 
judgments. 711, 12. 


AVERMENT, 


i ND 8 Xe; 


AVERMENT, writ of. 19. 
AUDITA-QUERELA. 398. 460. 
AUTER-ACTION Pender, plea of. 336, 
IR: See tit, Arbitration, 


1 


BAIL, 
upon an exigi facias. 60. 
reverſing an outlawry. 71. 
an attachment of privilege. 78. 
to the ſheriff; 103. 
_— be taken, on an attachment for contempt. 
$56. -. 
not diſcharged, by a render before the return of 
the writ. 126. 
how far liable. 157. 
in what caſes relievable, on the death of their. 
principal, &c. 1d. 
to the action; 
common or ſpecial. 121. 
hiſtory of. Id. 
governed by the arreſt. 122. 
neceſſary to be filed, for ſupporting the proceed- 
ings. 121. 187. 
common; 33. 37. 41. 83. 121.187. 211. 213. 
when and how filed, by the defendant. 122. 
by the defendant's artorney. 124. 
by the plaintiff, according to the ſtatute. 1g. 
will not entitle a third perſon to declare 
by the bye. 218. 
penalty for not filing it. 123, 
ſpecial ; 30. 126. 216. 
by whom put in. 126, 
when. 1d. 
before whom. 127. 
recognizance of, by bill. 129. 
original. 132. 
how far liable. 130. 132. 136, 7. 
before a commiſſioner. 132. 
abſolute or de bene eſſe. 133 
origin of, de bene H. a 33. (r). 


3 E 2 BAIL, 


BAIL, ſpecial ; 


notice of; 134. 
after the bail- bond is forfeited, 157. 
exception to; 134, 5. 
when neceſſary, to fix the ſheriff. 16 . 
notice of exception. 136. 
time allowed to add and Juſtify, Id. 
further time. 142. 
adding. 136. 
juſtifying. 137. 258. 
in perſon, or by affidavit. 137. 
notice of juſtification. 138. 
| affidavit of ſervice. 139. 
need not juſtify, to render. 145. 
grounds of oppoſing. 139. 
aſſuming feigned names. 140. 
perſonating others, Id. 
rule of allowance. 143. 
where the defendant is a priſoner. 144. 
may take their principal, at any time. 46. 53. 
when and how diſcharged ; 
by rendering him. 144. 288. 
in what caſes the render may be pleaded. 146, 
notice of render. 149. | 
affidavit of ſervice. 150. 
entry in the marſhals_ book. 151. 
| of an exonerezur on the bail-piece. 150. 
152. 
diſcharged, by declaring for a different cauſe of 
action, or in a different county, &c. 151. 
on removing a cauſe from an inferior court. 
. 
proceedings againſt, by /zire facias, or debt on 
recognizance. 277. 
muſt be put in, to ſtay proceedings pending 
error. 278. 
ſtaying proceedings againſt, pending error. 280. 
in error, when 3 to ſtay execution. 715. 
717. 
upon a habeas cer pus. See tit. Habeas corpus. 
| BAIL- BOND, 
upon a capias uilagatum, 64. 


BAIL- 


1 D RX 


BAIL-B OND, 


form of. 106. 
when good, though the condition vary from the 
_ writ. 1d, 

in what caſes an aſſignment ſhould be taken, and 
in what not. 153- 

at what time it may be taken. 155. 

by whom made. 156. 

action on, muſt be brought in the ſame court. Id. 

of ſetting aſide, or ſtaying the proceedings. Id. 258, 

. 288, 
terms on ſtaying them. 156, 7. - 
pleadings in actions on. 105, 6. 379. 


BAIL-PIECE, 


common. 123. 125 273. 
ſpecial. 129. 132, 3. 
when tranſmitted. 132. 
filed, upon an acceptance of the bail. 

for want of an exception. 135. 
after juſtification. 14 3. 

on a habeas corpus. 189. 

exoneretur on. 143, 9. 150. 152. 


* 


BALLOTTING-ACT. 511. 571. 
BANKRUPT, 


aſſidavit of debt, by aſſignee of. 40. 
how far privileged from arreſt. 47. 
uncertificated, cannot be bail. 141. 
bail of, how diſcharged. 149. 
ſec off, in actions by or againſt A of. 406. 
plea of bankruptcy, in one of ſeveral defendants. 
424. 
liable to coſls, for falſe pleading. 47. 
not liable to attachment, for not performing award. 
548. 
plea of bankruptcy i plaintiff, after the laſt conti- 
nuance. 564. 
in what caſes the aſſignees may proceed to judg- 
ment, and execution, in his name. 700. 
judgments againſt, how affected by bankruptcy. 704. 
executions — 739. 


35 3 | BAR, 
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BAR, Pleas in. See tit. Pleas and Pleading. 


trials at. See tit. Trials, 
ſubſtantially bad, not cured by verdict. 616. 
BARON and FEME. See tit. Huſbend and Wife. 
BENEFICED-CLERK. See tit. Clerg ymen. 
BER WICK-upon-Tweed. 509. 559. n. 561. 
BILL, 
| diviſion of the proceedings by. 2. 
againſt attornies, &c. 79. | 
peers, and members of the houſe of commons. 
3. 81, 82. 
unprivileged perſons. 82. 
in treſpaſs. 85. 
againſt priſoners, in the actual or ſuppoſed cuſtody 
of the marſhal. 186. 
when actually filed, and when not. 188. 
how far conſidered as the commencement of 


the ſuit. 17. 
againſt priſoners, in the actual cuſtody of the mar- 
ſhal. 193. 


not neceſſary, againſt tf; in the actual cuſtody 
of the ſheriff, &c. 199. 


amendments of, or by. 191. 228. 454. 
BILL of Coſts. See tit. Cos. 
Middlejex. See tit. Proceſs. 
particulars of plaintiff's demand. 286. 371, 
BILLS of Exceptions, 
what, and how they ariſe. 575, 6. 
grounds of. 577. 
in what caſes allowable, and in what not, J. 
— $78. 580. 
mult be tendered at the trial. 578. 
when and how drawn. 579, 80. 


ſealing 579. 
proceedings on; 


writ of error. 5 80. 
to confeſs or deny ſeal. 14. 
judgment. 581. 
BILLS of Exchange and Promiſſory Notes, 
| ſtaying proceedings un, 257. 

aſſeſſing damages on, without a writ of i inquiry. 

. | . 
BILLS 


1 * d E * 
BILLS of Exchange and Promiſſory Notes, 


evidence of, on execution of inquiry. 323. 
venue cannot be changed, in actions on. 358. 
demand and refuſal by acceptor, muſt be laid in 


action againft indorſor. 615. 
BONA-NOTABILIA. 358. 
BOO EO. See tit. Iaſpecting Books, Oc. 
BRIBERY. 274. 
BRIEF. 563. 


BRINGING Money into Court. See tit. Money. 


3 


CAPIAS, | | 
ad reſpondendum, when it lies. 24. 
ad ſatisfaciendum. See tit. Executions 
outlawry upon. $57. 759. 
againſt peers of the realm. 84. 


for charging the defendant in execution, in a 


county- gaol. 209, 
utlagatum, general. 62. 


| ſpecial. 65. 
CAPIATUR, 


want or wrong addition of, aided. 713. 


CASE, | | 
actions upon. 6, 7. 12. 
proceſs in. 24. 
declaration. 222. 
pleas in. 381. 
coſts in. See tit. Coſts. 
ſpecial. See tit. Special Caſc. 

C ASSET UR, billa vel breve, entry of. 425. 
CERTAINTY, | 
in pleading. 394, 5. 565. 
awards 543. 
CERTIFI ATES. See tit. Cos. 
CERTIORARI, 273. 456. 622. 
and mittimus 483. 

what. Id. 484. 


when the record muſt be certified, or only 


the tenor. 484, 5+ 
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CESSET- Executio. 593. 720, 21. 
| Proceſſus. 499. 
CES TUI gue truſt. 405, 6. 736, 7. 783. 
CHALLENGE, of Jurors. See tit. Fury, 
over-ruling, ground for bill of exceptions. 577- 
CINQUE-PORT. gz. $26.” | 
CLERGYMEN, 
arreſt of. 5 2. 
proceedings againſt. 
COGNOVIT-ACT:ONEM, what. 306. 
before or after plea. Id. 
reliag veriſicatione. Id. 
objects of. 1d. | 
when and how made. 4 
upon terms. 30), 8 
withdrawing plea. 307. 
of the whole, or part of cauſe of action. 17, ' 
proceedings on each. II. 
_ COLOUR, in pleading ; 
implied. 383. 
expreſs. Id. 384. 
want of, aided by ſtatute of jeofails. 623. 
COMMITMENT, 147, 8. 209. 
entry of. 209. 694. 
COMMIT TTTURPIECE. 209. 
COMPERUIT ad diem. | 
plea of, muſt be delivered. 398. 
need not be ſigned. Id. 
iſſue on, by whom made up. 460. 
COMPOUNDING penal actions. 303. 
in what caſes allowed. 14. 
in what not. 304. 
motion for, when and how made. 259. 304. 
proceedings thereon. 304, 5» 
CONCILIUM. See tit. Demwurrers. 
CONFESSION, judgments by. See tit. Judgments. 
and avoidance. See tit. Pleas and Fleading. 
without avoidance. 616. 
CONSOLI DATING Actions, 
motion for. 259. 
in general. 307. 
02 policies ot inſurance. See tit. Poli + 4 f Ini; aue. 


CUNs 


4 08 & 


CONSTABLES, coſts in actions againſt. See tit. cage. 
CONTEMPTUOUS-Words. See tit. Attachment, 
CONTINGENT-Damages. See tit. Damages. 
CONTINUANCE, | 
of proceſs. 418. 
before declaration. 419. 
after declaration, and before iſſue. Id. 
iſſue, and before verdict. Id. 693. 
verdict or demurrer. Id. ibid. 
judgment by default. 420. 
want of, when aided or cured. 17. 
may be added, after judgment in a penal ac- 
tion. IA. 
of notice of inquiry. See tit. 1 
trial. See tit. Dal. 
pleading after laſt. See tit, Pleas and Pleading. 
CONVOCATION, Members of, 46. 
CONUSANCE, 
what. 327. 
in what caſes it may be claimed. _- 9. 
at what time. 240. 330. 
in what manner. 331. 
COPY of Proceſs. See tit. Procęſß. 
declaration. See tit. Declaration. 
pleadings, paying for. 80. 
deeds, &c. on oyer. 343. 
-- Cauſes. 211, 12. 
COPYHOLD-Lands, not 1 on elegit. 753. 
CORONER. 509. 
CORPORATION. 3. 16. 20. 22. . 24. 46. 111. 
books of. See tit. Iaſpeching Books, Sc. 
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COSTS, 
as between party and par; 
de incremento, origin of. 632, 3. 
in abatement. 342. 425. 037. 
bar, 668, 9. 
interlocutory 
on writs of d:/fringas. 19, 20. 22. 
reverſing outlawry. 73. 
motions. 266, 7. 
ſeiting aſide proceedings, for irregula- 
rity. 276. | 
COSTS, 
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COSTS, 


interſocutory ; 
on ſtaying proceedings. 272. 276. 
of ſeveral counts. 65 5, 6. 
double pleading. 338, &c, 
on bringing money into court. 413, &C. 
amendments. 447. 
after error. 457, 8. 
for not proceeding to trial, or inquiry. 289 322. 
492, 3. 
by proviſo. 494. 
on a reference to arbitration. 545. 6, 7. 
remanet. 540. Say. Rep. 272. 4 Bur. 1988. 
withdrawing juror. 416. 575. | 
of trials at bar, when plaintiff 1s poor. 557. 
ſpecial jury. 517, 18. 
witnefles. 5 27. 
new triais. 610, 11, 12. 
after ſpecial caſe. 599. 
repleader. 618. | 
Anal, | 
for plaintiff; 
at common law. 632, 
by ſtatute of Ganger. Id. 
where deuble or treble damages are given, 
or a certain penalty, by 2 ſubſequent 
ſtatute. 633. 
where Hngle damages are given, by a ſub- 
ſequent ſtatute. 634. 
reſtrained, by 43 Elix. c. 6. 629. 
court of conſcience acts. 640. 
21 e 16. actions for 


words. 045. 
22 & 23 Car. II. c. 9. in tire/þaſs. 
647. 


extended, by 4 &5 N & M. c. 23. 653. 4. 
8 K 9 V. III. c. 11. 655. 
in inferior courts. 653. 680. 
for defendant; 
at common law. 657. 
by ſtatute of Marleberge. Id. 


on a nonſuit, or verdict. 660. 666. 
'G 2 | COSTS, 


COSTS, 


INDEX, 


final, 


for defendant; 
on a judgment as in caſe of a nonſuit, 496. 
Foo. 664. 
diſcontinuance. 420, 21. 667. 676. 
nolle proſequi, 422. 667. 
non- pros. 185. 237. 664. 667, 8. 
demurrer. 385, 6. 390, 91, 2. 638. 645. 
656, 668. | | 
in arreſt of judgment. 670. 
Where there are ſeveral defendants. Id. 
in actions real. 633. | 
writ of right. 500. 
of ward. 657. 
penal. Id. 634. 669, 70. 674, 5. 
on game laws. 674. 
of account, 660. 
aſſault. 648. 652. 672. 


and battery. 633. 647, 8. 651, 2. 


| falie impriſonment. 648. 672. 
afſumpfit. 633. 640. 648. 666. 
upon the caſe. C33. 660. 672. 
for words. 645. 
of covenant, 633. 048. 660. 
for criminal converſation. 8. 391. 
of debt. 633. 640. 642 648 660. 
for not ſetting out tithes, 634. 
„ 
detinue. 660. 
for diſtreſſes. 659, 60. 675. 
oj dower unde nihil habet. 633. 


ejectment. 633. 666. 670. 672. 


696, 7. 
error. 657. 
prohibition. 633. 636, 7, 8. 
guare impedit. 635 | 
replevin ; | 
for plaintiff. 633. 
| defendant. 657. 659. 
of double pleading. 392. 
againſt ſeveral defendants. 672. 
COST, 
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' Co5TSs, 


nal, 
in tre facies 633. 636, 7,8 
treſpaſs, 
for plaintiff; 633. 647, 8. 650, &c- 


672. 
| how reſtrained. 647, &c. 
againſt inferior tradeſmen, &c. 654. 
when wilful and malicious. 65 2. 
G55. 
for defendant ; 
on the 5 R. II. 660. 
of double pleading. 38g. 
againſt ſeveral defendants. 671, 2 2. 678, 
trover. 633. 648. 663. 672. . 
waſte. 634. 636. 
actions by paupers. 661. | 
againſt bail. 131,2. 156, 7. 288, 9. 
inferior tradeſmen, &c. 654. 
juſtices, conſtables, pariſh-ofi- 
cers, and officers of the Exciſe 
and Cuſtoms. 675. 
by and againſt executors and admini- 
ſtrators. 237. 420. 5£c0.038, . 044- 
659. 663, 4, 5. 686, 7. 
by and againſt infants. 118. 283. 
on a feigned iſſue. 672. 
double or treble, what. 674, 8. 
when recoverable by the plaintiff. 674. 
| defendant. 675. 
how recovered. Id. 676. 
ſuggeſtions for. 259, 273. 044, 5. 675, 6. 
certificates, on che 43 Elix. c. 6. 391. 2Y 
e. I. c. . 0. 
22 & 23 Car. II. c. 9. 647, 
&c. 65 1, 2. 
8 49 . III. c. 11. y 1. 672. 
9 4: 052. 
055. 
4 & 5 Ann, c. 16. § 5. 393. 


COSTS, 


47 N 1 1 
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COSTS, 
final, 
rule to be preſent at taxing. 632. 
after a ſpecial verdict. 597. 
taxation of, on judgment by default; 
a final. 313. 
interlocutory. 324. 
demurrer. 479. 
verdict, &c. 597. 631. 
| affidavit of increaſed coſts, 632. 
means of recovering ; 
by action or execution. ada 
attachment. 256. 676, 
rule for, Ke in firſt inſtance. 
256. 678. 
may be moved for the lall day of 
term. 261. Ne 


WF 


requiring ſecurity for. 282. 
payment of, in former action. 284. 
ſetting off, againſt colts. 678, 
as between aitorney and client; 
action for. 679. 
delivering bill of. 12. 
in what caſes it may be taxed. 685. | 
at what time. 687. : ; 
mode of taxing it. 689. 
coſts of taxation. 690. 
lien for the balance. Id. 691, 2. 
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COVENANT, 
action of. 5. 7. 9. 11. 
arreſt in. 32 
declaration. 221. | 
ſtaying proceedings, on payment of what is due. 
* 
bringing money into court. 409. 412, 1 3. 3 
pleas, 375. | | | 
when to be delivered. 398. | 
iſſues, by whom made up. 460. | 
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damages, when ſome of defendants are acquitted. 


COT, Ze 
Colts. See tit. Coffs, 
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COVERTURE, 374. 
plea of, in abatement. 334. 
debt on bond. 378. 383. 
when pleadable after the laſt continuance. 564. 
6 
COUNSEL < by, on inquiry. 322. 
COUNTERMAND, of notice of trial. See tit. Trials. 
inquiry. See tit. Inguiry. 
COUNTS, See tit. Declaration. 
” pleas in abatement of. See tit. Pleas and Pleading. 
or matter ſuperfluous, ſtriking out. 259. 370, 71. 
bad or inconſiſtent, how cured after a general ver- 
dict. 
ſeveral, — n 6... 
COUNTY-PALATINE. 31: 92. 99. 102. 326, 7. 363. 
509. 557 639. 6 o 2. 
COURT of CONSCIENCE- AGTS, MOMS ie 
mode of taking advantage of. 273. 
coſts on. See lit. Coffs. 
COURT-ROLLS. See tit. Inſpefting Books, &c. 
motion to inſpect and take copies of. 258. 260. 
CRIMINAL- CASES, not within the ſtatutes of amend- 
ments. 454. 
CRIMINAL- CONVERSATION, colts in, See tit. Coſts, 
CUSTOMS and EXCISE, 
actions relating to, by whom * 274. 
againſt officers of; 
where laid. 12. 
bringing money into court. 411, 12. 
colts in. See tit. Coſts, 


D. 


DAMAGES, 
what. 588. 
aſſeſſing, on 8 & 9 V. III. c. 11. 312. 
notes and bills, without an inquiry. 3 14,1 Go 
demurrer to evidence. 317, 18. 584, 5. 
exceſſive, or too ſmall. 323, 4. 607, 8, 
general, arreſt not allowed for. 32. 
cannot be ſet off, 404. 
| brought into court. 471. 
| DAMAGES, 


IND EX 
| DAMAGES, 
on verdict for plaintiff. 588. 
defendant in replevin. Id. 
nonſuit in replevin. IA. 
in what actions recoverable, and in what not. Id. 
ſingle. 588, 9. 
double or treble, 5 89. 633, 4. 
nominal. 889. 
in debt on bond, for performance of covenants. Id. 
intire. 590. - 
how rectified, on bad or NONE counts. 17. 
ſeveral. Id. $93» 4+ 
in a penal action, on a | bad count. 3591. 


where there is judgment by default, or a demurrer to 


part, and an iſſue on other part. Id. 592. 
contingent. 424. 588. 593. 
where ſome defendants let judgment go by CI 
or demur, and others plead to iſſue. 591, 
when the latter are acquitted. 44. 
where defendants fever, or join in pleading. 593- 
omiſſion of finding, when ſupplied by an inquiry. 594- 
remittitur of part. 7d. 
> increaſed, in an action for a mayhem. 7. 
DAY-RULES. 760, 
DEATH, 
warrant of attorney ceuntermanded by. 299, 300. 
when judgment may be entered after. Id. 094. 706. 
plea of, in abatement. 333. 
in what caſes an abatement of the fait. 694, &c. 
execution after, of eri. facias. 728, 9. 
of priſoner in execution, remedy after, 769, 70. 
DEBT, 
action of. 5. 7. 9. 11. 
original writ, 2. 
proceſs. 24. 
arreſt. 32. 34. 38. 
outlawry. 56. 
declaration. 221. 
pleas in. 376, &c. 
on judgment; 
when it lies. 
ſtay ing proceedings, pending errcr. 277. 


DEBT, 
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I N D E X. 


DEBT, 
on recognizance. 146. 
ſaying proceedings, pending error. 280. 
after render. 288. 
under 405. ſtaying proceedings in action for. 272. 
and coſts, calling for particalars of. 286. 
| flaying proceedings, on payment of. 286, &cz 
for rent, &c. ſtaying proceedings in, 287, 
bringing money into court. 409, 10. 
on bond, ſtaying proceedings in. 288. 
venue cannot be changed in. 358. 
coſts in. See tit. Cots. 
DECLARATION, 
what. 221. 
after an ontlawry. 71. * ) 
upon an attachment of privilege. 79. 
againſt peers, and members of the houſe of com- 
mons. 83. 
upon a habeas corpus. 184, 5. 
_ againſt priſoners, in the actual cuſtody of the 
* marſhal. 193. | 
ſheriff, &c. 200. 
when and how to be delivered. 201, 202. 
in chief, or by the bye. 217. 
by original; | 
time for declaring, nonſuit, &c. Id. 
its title. 221. 
venue. Ia. 
commencement. 221, 2. 
by bill, what; 224. 
time for declaring. 223. 234. 
further time. 223. | 
motion for plaintiff to declare peremptorily. 
258. 
ſhould correſpond with the proceſs, 224. 
upon. general proceſs, 225. 
its title. //. 
venue. 227. 
charge. 228. 
pledges. Id. 


DECLARATION, 


I. N D E. X 


DECLARATION, 
copy of, by whom made. 229. 
delivered or filed. Id. 
abſolutely, or de bene e. 231. 
paying for. 229. 231. | 
filed, only good from the time of notice. 231, 
amendment of. 228. 446, 7. 
DEDIMUS-POTEST ATEM. 5 30. 
DEFAULT. See tit. Judgmenis by default. 
at Nis Prius. 505. 
repleader not allowed after. 618. 
DEFENCE, 
when and how made. 337. 
DEMAND, 
of declaration. 219. 221. 
plea. 206. 253. | 
replication, &c. 439. 
money on award; 549. 
by whom, and how made. 74. 550. 


77 
DEMURRERS, what. 440. 
hiſtory of. 441, &c. 
to the whole, or part of declaration, 440. 
pleas, 4s &c. Id. 


what 2 be taken advantage of under it. 


cannot Na waived. 399. 444. 

making up iſſue on. 459, 60. 
ſpecial ; 441. 

for duplicity. 1. 


ſtriking out, and giving general demurrer. 
_ 399» 409: 444- 
rule to abide by. 400. 444. 
mult be ſigned by counſel. 444. 
when conſidered as an iſſuable plea. 249. 
amendments after. 449. 
demurrer- book; 460. 
how it concludes. 464. 
by whom made up. Ws 
when returned, 467, 8 
after paper book. 449. 
F DEMURRERS, 


1 » q l os 
n * 4 o N 
15 N 4 o 

”, 5 7 5 
n 

} 
+? 

1 $ 14 6 

2 . 

Fa N 5 

4 * * 5 
4 5 

2 T5. 

Mann 
Sh 31 

4 o 

91 12 

1 1 

1 3 7 4 

+ 14 
ov 

\ $::7 38: LW 

£4. 4 

j * + 

1 ! F 

1018 0 ax * - 

FE 2- ” 

+, 1 "2" — 

0 of i 

? 4 IG 
I 7 * 

W Po 
5 — * 
} 1 
7 0+ FE 
Win 
Þ 3075988 
410352858 
"7 $523 4 
4 "> 
. ibs we. 
„ nA. 
] l 
. * 
Ti 1 
: a 5 1 
1 . 

ö 4 

: q * 

U 1 1791 

; C * 1 
1 * 

1 
* 
f #50 

with” W 

4% a . 
1 4 i 
© out wy 
45 . 
4; . 

5 * 1 ney 
ö . j 
37,034 RE! Ex 

v ia 
[1 1 11 
| i BY 

11 £370 

I 4 f 
1 * 
1 19 

n 

1 { 37 

185 15 1 
1 1 

1175 le 3 

f A ag 

14 71 

10 4 
y „ HEHE. 

4.1 4588 

k os || wr 
1 8 \ 2 
Pa % 318 

12.4 {7 93 

iN : 4%, 337 ob ; 3 

p £14 5 
419 *. 

Nb * 605 | 

N 1 1 

1 I 
ua 
1 418 
b e 1 
1 4 ve 1 4 ; 

HR EE 

+l 1 

14 F a 

. in 9 

£5415, 1,608 
$1 5 
7 FE wr 

4 5 e 

43-3356 
| 9 5 
+ - 1 
AL 
: . 
0 nes 

9 Ts "yl 

I, & 3 E 

; TIF 
1M 4 
Fu ' lis? 

©" 30 1 

ns 

N 19 

n 

1 4 117 

HY 1s 17 

4431 N 

4 welt, 17 

| 75 * 

e 1 : 

£ j!; 10 ab " 's * 
718 þ * 
N o HH» 

uy ©; „ * 
i,» I "URLS 
[2 1 * N 1 
iy {or 
WR... | 
of F 4 
4 0 

$44 ine 
We A. 

e 
1 7 4 

Sh ls 
1: HE, . 

11 4 Fug 

RUTH A WAL) 4 

Nane TH 

4 7 > n 

- fu f 4 4 a 

"ry 4 4 1 

4 j +4] 

161 1 17 
1-4 AT 
17 . 

1. 7 4 2 uY h 

ES 104! 

6-31 1 

5. 1% 
— 4 

p 4 n 

7 % 

Na 
e 
is RET 

i » 4 « 

TEEN 1472 
"ny wa | 
: * 164 

i" ot " £44 pe 

F 1 

Un 1 
W + 
TI 1 

114 as. 

8 ' : 

1 LS 

f 1 ws 

ft 

8! Dith. 

e Enn 
F 4k" „ 

}} G 190 

(#80! be! 

3! 44 14447 

* 5 VS 

is, 15 
T7 

2360 {2.9 

1299 **.1 

1 1 Fl 

il + PF: 6: G 

11% 0 PB 
(+ 13+ : 
1 „ in 

"8: .4- 8375 

i #4 K 

n y 

1 

if # "4 

EMS 4 

W208 is 

Nn. 9; 

i 

1 * 
64 2 
. 

"2 
is 744 

: 

7 14 

. 

1 

15 4, 8 

1.8; 

i Py 

' 

"a 2's 
| 


EE 
XS IS 4 et 


* > b P 5 4 
. 7 ng = . — — — = 55 — — = 2 1 8 2 2 by: 


5 2 TR Is og 7 Oo ee Wo * * 8 r 
— To GRE „„ a 
8 L > : * * — 


— — — 
——— + > — — 


> 2. 


— ere ets vp nts 
— — 


— 


. RENE) 
— 
K 


— Oe 
e 


= 
_—_— 


IE 
Bt Sf 


INDE X. 


DEMURRERS, 
paying for entries. 469. 
entering of record. 473, 4. 
proceeding to argument on; 470. 475- 
where there are feveral iſſues, in law and i in 
fact. 475, 6. 
aſſeſſing contingent damages. . 592, 3. 
concilium ; 257. 260. 475. 
motion and rule for. 477. 
rule for, need not be ſerved. II. 
conſidered as a ſtep in the cauſe. 7d. 
entering cauſe for argument. Id. | 
| notice need not be given of it. Id. 
| delivering demurrer-books. 478. 
| | motion for judgment. 257. 260, 
judgment on, for plaintiff; 
| | in abatement. 478. 
| | bar. 7d. 
interlocutory. 311. 478. 
final. 479. 
motion in arreſt of, not allowed after. a 3. 
coſts on. See tit. Coffs. 
to evidence, what. 581. 
| bo they ariſe. 576, 7. 
= | do not apply to the pleadings. 581. 
| 8 not allowed in the king's caſe. 5 8 1, 2. | 
where the oppoſite party muſt, or may join in 
demurrer. 582. 
upon evidence in writing. Id. 
parol evidence. IA. 
of a circumſtantial nature. 583. 
conſtruction of. 584. 
under the controul of court or judge. 1. 
ſubje to appeal. Id. 
how taken and returned. Id. | 
aſſeſſing damages on. 317, 18. 584, 5. 
refuſal of, a good ground for Bill of Excep- 
tions. 577. 584. 
DEPARTURE, in pledting. See tit. Pleas nd Pina. 
DOs ITIO NS, of wi:netles on e er 513. 
DEII NUB, 
atlion of. 5. 7. 9. 


DETIN Ur. 


INDEX 
DETINUE, 


original writ in. 2. 
proceſs. 24. 
of outlawry. 56. 
declaration. 221. 
pleas in. 379. | 
inquiry of damages. 316, 
coſts, See tit. Cots. 
DIES-DAT US. 219. 419. 
DILATORY. PLEAS, See tit. Pleas and Pleading. 
DIMINUTION. 456. 
DISCHARGE, 
matters in, when pleaded or given in evidence. 374, 5. 
379, 80. 
DISCONTINUANCE, 
of proceſs. See tit. Continuance. 
pleading. 146. 211. 393, 4. 418. 
rule for, when and in what caſes allowed. 
420, 21. 
without, or upon payment of colts. 1d. 
proceedings thereon. 1d, 
arreſt after. 37. 
aided by the ſtatutes of Jeofails. 624. 
coſts on. See tit. Coffs. 
DISTRESS. 740. 
DISTRINGAS, + 
by original. See tit. Prore/ſs. 
coſts on. See tit. Coffs. 
for bringing in the jury. See tit. Zury-proceſs. 
againſt the late ſheriff. See tit. Sheri/f. 


to _ him to ſell goods, taken on a fl. fa. 


747. 
DOCKETTING ISSUES. 472. 
judgments. See tit. Zudgments. 
DOUBLE-PLEAS. See tit. Pleas and Pleading. 
Coſts of. See tit. Coffs. 
or treble damages. See tit. Damages. 
colts, See tit. Cofts. 
DOWER, t 
pleas in. 386, 7. 
coſts in. See tit. Cos. 
DUPLICITY, ia pleading. 394. 441. 
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DURESS, | 
when pleaded, or given in evidence 374. 378. 


E. 


EJECTMENT, 222, 
motion for inden in, againſt caſual ejector. 


260. 
diſpenſing with perſonal foes. 261, 
admitting landlord defendant. Id. 
leave to take out execution, after he has 
failed. Id. 719. 
ſtaying proceedings in, till ſecurity be given for 
coſts. 282, 3. 
till payment of coſts of former 
| action. 284. 
— for non-payment of rent. 291. 
by a mortgagee. 292. 
pleas in, to to the juriſdiction. 326. 
trials at bar in. 555, 6. 558. 
new trials. 604. 
cotts in. See tit. Cofts, 
neceſſary, after elegit. 754. 
ELEG.T. See tit. Execution. 5 5 
ELISO RS. gz. 166. 509. 
ENTERING ISSUE. See tit. Ie. 
| cauſe, See tit. Trials. 
EQUITY of REDEMPTION, 293. 
h not affected * an execution. 73 32 
ERASURE, 
| evidence on aon eff factum. 378. 
ERROR, 
when it lies to the Exchequer-chamber. 3. 
cannot be aſſigned, on meine proceſs. 29. 
taken advantage of, on a ſpecial caſe 598. 
to deny oyer, where it ought. to be granted, but not 
e converſo. 347, 8. 
to grant or deny a repleader i improper;y. 017. 
repieader cannot be awarded after. 618. 
to reverſe an outlawry. 69. 
on a bill of excepiions. 580. 


in what caſes @ /#5cr/edras of execution, 277- ee. 
ER&OR, 


I. N D E X. 


ERROR, 
ſtaying proceedings pending. 277. 714, &c. 
bail, when neceſſary for ſtaying execution. 715. 
I 
pleas and Crab muſt be delivered. 398. OM 
iſſues, by whom made up. 460. 
motion for judgment. 257. 260. 
leave to take out execution pending. 257, 
amendments after. 456, &c. 
| colts. See tit. Cos. 
how the writ affeQs proceedings againſt priſoners. 
207, 8. 215. 
ESCAPE. 109. 147. 359. 377. 382. 771. 
ESCROW. 378. 
ESSOIN, 16. 2 38. 
not allowed in perfonal aQtions, 17, 
at niſi prius. o. 
ESTOPPEL. 241. 373. 398. 418. 429. 
EVICTION. 755. 
EVIDENCE, 
vVritten or e 524. 
public or private. Id. 
circumſtantial. 5 82, 3. 
muſt be the beſt, the caſe admits of. 525. 
governed by the pleadings. 524. ö 
what 1s to be proved; | . 
on general iſſue. 77. 
ſpecial iſſue. I. 
manner of proving it. Id. 525. 
on execution of inquiry. 322, 3. 


when it muſt ariſe in a particular county. 365, 6. 
586, 7. 


demurrer to. See tit. Demurrers to Evidence. 


admitting or rejecting improperly, a good ground for 
bill of exceptions. 577. 


or new trial. 606. 
on both tides, a ground for refuling new trial. 607. 
Judge's report of, on motion for new trial. 609, 10. 
in ejectment, founded on elevit. 754. 
EXCEP IION-DAY. 17. 
FE.XZEPTIONS, bills of. See tit. Bills of Exceptions. 
EXCISE and CUSTOMS. See tit. Cufloms and Eaciſe. 
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EXCOMMUNICATION, 


I N D R X. 5 


plea ot. 33 Jo 338. 
after the lait continuance. 564. 
judgment on. 342. 


EXCOMMUNICATO-CAPIENDO. 760. 


EXCUSE, 
matter of, muſt be pleaded i in treſpaſs. 380. 


of performance, when pleaded or given in evidenee. 


374, 5» 6. 379. 
EXECUTION, 
when ſued out; 
in general. 714 
after writ df error. 1d. 
with or without leave of court. 551. 719. 
ſerve facias. 720. | 
upon agreement to ſtay execution. 
714. 
after a year. 720. 
change of parties. 723. 
againſt different defendants, for the ſame * 724. 
for what ſum. 14 
different kinds of. Id. 725. 
out »f what court. 725. 
order of. Id. 726. 
by Heri facias, what. 726. 
form of. 1d. 
teſte and return. IA. 727. 
amendment. 727. 
relation of, 
at common law. 17. | 
by the ſtatute of frauds. Id. 728. 
as between the parties. 728. 


after the death of either. Id. 729: 


againſt purchaſers. ng 
the king. 7 
between different lalntid 730. 
how long executable. 716, 17, 
what may be taken under it; 
in general. 730. 
terms for years. Id. 731. 
how to be aſſigned. IA. 
goods fraudulently fold. 732, 3. 


in actions againſt partners. 734, 5. 
. E 


EXECUTION, 
by fieri facias, 


* 


what cannot be taken under it; 
goods of third perſons. 735. 
inquiſition of property. Id. 
after act of bankruptcy. 735, 6. 
of goods of wife, or teſtator, in actions 
againſt huſband or executors. 736, 7. 
ſheriff *'s power and duty on. 738. 
landlord's lien for rent. 19. 739, * 
how enforced. 741. 
rule to return. 1d. 
different returns to. 742. 
proceedings on return of nulla bona ; 
alias and pluries. 1d. 
teſte and return. 744. 
action for falſe return. 743. 


teſtatum, and when neceſſary to have 


a previous fieri facias. 742, 3. 
againſt a beneficed clerk. 744, 5. 
proceedings on return of fi-ri fect ; 
action againſt the ſheriff, for r 
levied. 746. 
where all is not levied. Id. 747. 
proceedings where goods remain unſold; 
by venditioni exponas. 747. 
diſtringas againſt the late meriff. 
Id. 748. . 
motion to ſet aſide. 748. 


difference between erroneous and irre- 


gular judgments, and executions. 1d. 


reſtitution on reverſing or ſetting aſide 


Judgments. 749, 50. 
levy under, when pleadable. 750. 


by elegit, what. 750. 


when it lies. 75 1. 


againſt whom. Id. 1 5 


after a year. Id. 
in different counties. 754. 
upon ſeveral judgments, 703, 4. 
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EXECUTION, | * 


by elegit, | 
proceedings under; | 
againſt the goods. 7 752. 
lands. 14. 753. 
terms for years. 753- 
notice of executing. 17. 
Inquiſition and return. 753, 4. 
nts of a moiety. 7 54 
ejectment. 77. 
evidence in. Id. 
further proceſs on. 755. 
after an eviction. Id. 
intereſt allowed on, in equity. 756. 
by capias ad ſatisfaciendum, what. 757 
when it lies. Id. 
| againſt whom. Id. 7 58. 
form of. 758. 
teſte and return. Id. 759. 
amendment. 759 
alias and teſtatum. Id. 
proceſs of outlawry. Id. 
priſoners on; 
removal of, by habeas corpus. 7 
when entitled to the rules of the 1 
760. 
day-rules. Id. | 
benefit of lords? act. 
| | 760, &c. 
how Liſcharged under lords” act; 
notice, petition, copy of cauſes, and af- 
fidavit. 703, 4. 
rule of court, in town. 764, 5. 
country. 765, 
examination. Id. 
interrogatories. 760. 
when diſcharged; Id. 
aſſignment of effects. Id. 
when remanded; 767. 
groats. II. 
how far conſidered as a ſatis faction; 
generally. 768. 


FN W 


EXECUTION, 


by capias ad fatisfaciendum, 
how far conſidered as a ſatisſaction; 
after a diſcharge on the lords? act. 768. 
defendant's death. 769. 
eſcape or reſcue. 771. 
poundage on; Id]. 
remedy for. 772 
againſt the ſheriff, when exceſlive. Ju. 
entry of ſatisfaction. 772, 3. 


EXECUTORs and AD MINISTRATORS, 


affidavit of debt by. 40. 
arreſt in actions againſt. 48. 
not entitled to the privilege of attornies. 77. 
declaring upon general proceſs. 225. 
giving warrants of attorney. 296. 302. 
pleas by or againſt, in abatement. 334. 
in bar. 376, 7. 
puis darreia continuance. 8 64. 
699. 
bringing money into court, in actions by. 410. 
ſet off, in actions by or againſt. 405. 
judgments againſt, of aflets in futuro. 425. 
coſts in actions by or againſt, See tit. Co/2s. 
proceedings by or againſt, on the 8 & g . IH. c. 
11. & 6. 697, &c. 
not affected by judgments, unleſs docketted. 707. 
executions againſt. 737. 751. 758. 


EXEMPLIFICATION, und:rthe great ſeal; 482. 


mode of obtaining. 483. 


 EXIGTI-FACITAS, writ of; 57. 


de novo. 5 8. 


EX ONERET UR. See tit. Bail and Bail- piece. 
EXTENT. 729. 
EXTRA-COST'S. 634. 


wiam, Coſts on replication of. 653. 


F, 


F ALSE-Impriſonment, colts in actions for. See tit. Co/?s. 


Judgment, writ of. 725. 

Return, action for. 161. 743. 
changing venue in. 359. | 

FAVOUR), 
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| FAVOUR, challenges to. See tit. Jury. 
FEES, action for. 176. 676. 679. 
FEIGNED-ISSUE, coſts on. See tit. Cf. 
FEME-COVERT. 296. 
FIERI-FACIAS. See tit. Execution. 
feet return of, 742. 
proceedings thereon. 746. 

FINES, on original writs. 9. 
FOREIGN=ATTACHMENT, plea of; 370 

when a good anſwer to proceedings on award. 5 49. 
FOREIGNERS. 141. 283. 
FOREIGN. Judgment. 315. 

Money. See tit. Money. 

| Plea. 340. 
FRAUD, 

in obtaining warrant of attorney. 295. 

in contract, cannot be gone into, on executing inquiry. 

322, 3. 

may be given in evidence on nor e/? factum. 378. 

in ſale of goods, will not defeat execution. 7 32, 3. 
FREEHOLDERS-BOOK. 5 14. 
FRECH-PURSUIT, 

recaption on, muſt be pleaded. 382, 
FUGITIVES. 48. 194. n. 425. 


G. 


GAMING, | 
ſtatute of, when pleaded or given in evidence. 374. 
houſe, action for keeping. 274. _ 
GENERAL-DAMAGES, 
cannot be ſet off. 404. 
brought into court. 411. 
| GENERAL. ISSUE. See tit. Pleas and Pleading. 
pleading, when allowable. 395. 
GLEBE: LAND, not extendible on elegit. 753. 
GOOD-JURY. See tit. 7%. 
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GROATS, note for payment of. 767. 
GUARDIAN. See tit. Appearance and Infant. 
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H. 
HABE AS- CORP Us, 


in civil caſes. 167. 
cum cauſd. 147. 149. 168. 198. 
ad reſpendendum. 170. 
ad fatisfaciendum. 171. 210. 
ad teftificandum. See tit. Witneſſes. 
how the defendant may be removed thereby, into 
the cuſtody of the marſhal. 17r. 759. 
how long he ſhall remain there. 172. 
for the removal of cauſes, from inferior courts ; Id. 


when it lies, and when not. 173. 1 
how returnable. 176. 55 
its effect. 14. og 
in what caſes to be allowed, and in what = 19 
return of. 177, 8. - 

bail on; 179. 1 
when and how put in, 2 to, and juſti- 1 

fied. 180. .\ ns 

how far liable. 181. 

procedendo. 183. 

declaration. 184, 


uon. pros. 185. 
time for pleading. 242. 
HUNDRHDORS. 3. 20. 23, 4. 
HUSBAND and WIFE, 
arreſt of, upon meſne proceſs. 49, 
proceſs of execution. IA. 
ſervice of proceſs on. 101. 
ſet-off in actions by or againſt; 405. 
whether liable to attachment, for not performing 
award. 549. 
when the wife's goods may be taken, on an 
execution againſt the huſband, 
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736, 7. 
JEOFAILS, 


= 


* 


JEOFAILS, 314. 324. 458. 
ſtatutes of, and deciſions thereon. 629. 

| applicable to the original writ. 621. 

warrant of attorney, 623. - 
| declaration and pleadings. 17. 
iſſue and fmiliter. 624. 

| Jury-proceſs. 625. 

extended to judgments by default, &c. 627, 8 


TE not applicable to criminal caſes, or penal actions. 
62 
| IMMATERIAL. ISSUES. See tit. Tues. & 
| IMPARLANCE, 
| what. 239. 
| general. Id. 
ſpecial; Id. 


not allowed, without leave of the court. 240. 
general-ſpecial. /d. 
what may be pleaded or done after it. 240. 330. 
339. 345 
may be alledged, by way of eſtoppel. 241. 
in what caſes formerly allowed. 242, 
at this day. 17. 245. 
entry of, by bill. 462. 
not neceſſary, by original. IA. 
| after plea. 420. 
INF ANTs, 
at what age they may be outlaw ad. 56. 
mutt ſue by prochein amy. 116. 
cannot inſorm on penal ſtatutes. Id. 
muſt defend by guardian. 7d. 
moae of appointing Proch. in amy, or guardian. 117. 
annexing copy vi rule to declaration or plea, 
I. 
appear! ag by attorney, in what caſes aided. 623.- 
piezs by, in abatement. 32 4. 
bar. 274. 378, 382.38 
warrants of attorney by, voidable. 295. 6. 
coſts in actions by or again!t, See tit. (%s. 
EXECUIENS againſt. 758. 


INFERIOR. 


ND 
INFERIOR- COURTS; See tit. Habeas Corpus. 
proceedings in, when amendable, 457. 
new trials in. 604, 5. 
coſts in. See tit. Cots, 
INFERIOR-TRADESMEN, 
coſts in actions againſt. See tit. C o}ts. 
INFORMAL-ISSUES. See tit. Hues. 
INJUNCTION. 207, 8. 215. 417. 419. 722. 
INQUIRY, Writ of, 
what. 313. 
a mere inqueſt of office, 314. 
to whom directed. 313. 
form of. Id. 
amended. 14. 314. 
return of. 314. 
when diſpenſed with, in actions on notes or bills, 
258. 314, 15. 
in what caſes allowed, for ſupplying an omiſſion of 
the jury, at the trial; 
in guare inipedit. 317. 
on a demurrer to evidence. Id. 5 84, 5. 
in actions againſt overſeers. 318. 
in what caſes not allowed; 
in detinue. 316. 
replevin, Id. - 
when executed before chief juſtice, or judge of aſ- 
ſize. 258. 318, 19. 
motion for good j Jury. 258. 319. 
notice of executipg; Id. ö 


before chief juſtice, or judge of aſſize. 320. 


ſhort notice. 44. 
continuance. 322. 
countermand. 77. 
time and place of executing. 320, 21, 
when left at ſheriff's office. 222. 
notice of attending by counſel. 7. 
execution of, may be adjourned. /. 
colts for not proceeding to. 259. 322. | 
return of. 321. 8 
NQUINALION on; 
rule for judgment. 323. 
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I ND BX, 
INQUIRY, Writ of, 


inquiſition on; 
motion to ſet aſide, by the defendant. 257. 260. 
plaintiff. 324 


ſtamping. 324. 
taxing coſts. Id. 
want of, aided. Id. 
new writ, aad inquiſition ordered. Il. 
coſts on, in treſpaſs. 65 2 
actions for words. 646, 7. 
INQUISITION, 
upon outlawry. 66. 
writ of inquiry. See tit. Inquiry. 
fieri facias, to determine property, 735» 
elegit, and return. 753, 4. 
INSOLVENT-DEBTORS. 48. 425. 499. 
INöSPECTING BOOES, &c. 258. 260, 
of a public nature. 349. 
books of the ſeflions. Id. 
and court rolls of manor. 350. 
| of a corporation. 351. 
of a private nature. 350. 
rule for, when made. 352. 
| on information. 1d. 
mandamus. Id. 353. 
in 0g. Id. 
INSTALMENTS, 
ſtaying proceedings on payment of: 290. 
INSUR ANCE. See tit. Policy of Inſurance. 
INTEREST, 
when allowed, beyond the penalty of a judgment. 7 56. 
INTERLOC UTORY- JUDGMENT. See tit. Zudgments. . 
INTERROGARORIES. See tit. Himges. 
on attachment. 256, 7. 
uu cer lords“ act. 766. 
JOIND ER, in Action. 7. | 
IRREGULARITY, 
in general, what., 271. 
| when and how taken advantage of. 98. 271. 
in proceſs. 98. | 
ſetting aſide judgments for. 258. 311. 
new trials for. 60g. 
difference between irregularity, and compleat de- 
fect in proceedings. 276. I5S8U- 


FN -D: © 


ISSUABLE-PLEA, what. 249. 
judgment fi igned, for want of. 310. 
ISSUE. "MONEY. See tit. Mues. 
paying into court. 259. 46 o. 
ISSUE-ROLL ; 471. OW 
contents of. 472. 
numbering. I. 
docketting and filing. Id. 
entry of proceedings on, to judgment. 6 "IH x 
ISSUES, „ 8 Judg 92, 3 
upon a diftringas, &c. 19. 21. 66. 257. 
pleadings, what. 459: 
in law. Id. 
fact. Id. 
triable by the record. Id. 
country. 14. 
f in one cauſe. Id. 
of what term, by whom, and how made up. 
14. 460. 
form of, by bill; 46r. 
ener endioe. 11. 462, 
imparlance. 462. 
by original; Id. 
declaration. Id. 
pleadings. 463. 
after judgment of re/pondeas 9: wy. 
how concluded. 464. 
award of venire facias. Id. 
entry of ſuggeſtions, 4955 
general; 459. 466. 
delivery of. Id. 
payment of iſſue money. 
ſpecial ; 459. 
paper book, 460. 
when made up. Id. 461. 
dehvery of. 466. 
rule to return. Id. | 
time for returning. J 457, 8. 
returning, and paying for the entries. 
408, 9. 
ſtriking out ſpecial pleadings, and giv- 
ing general iſſue. 468. 
1 SUES; 


kW Na Da A. 


ISSUES, 
friking out / itn and demurring. 468, 9. | 
bats thereon. 469. 
acce piäng and paying for. 470. 
ente of Ee Id. 
rule for, when and how given. 471. 
when and how done. Id. 472. 535. 
by defendant. 473. 
immaterial, What. 617. 
not cured by verdict. Id. 
informal, what. IA. 
aided by 32 Hen. VIII. c. 30. Id. 
mi- joining. aided by the _ ſtatute. 624, 
JUDGTES-ORDER, 2 
motion to ſet aſide. 260. C 
make it a rule of court. IA. 
when final. 270. 
how appealed from. IA. 
enforced. Id. 
report, See tit. New L ials. 
JUDGMENT-ROLL. _— ; 4 
. 
what. 631. 
arreſt of, See tit. Areſt of Judemeut. 
when and how ſigned. 313. 031.692. 
entering, in what caſes neceſfary. 692. 
in what manner, and by whom done. 1d. 693, 4. 
after the death of parties; | 
at common law. 694. 706. 
nitnc pro tunc. 257. 279. s. 
by ſtatute 
waere either party dies, between verdiQ and 
judgment. 696. 
after interlocutory, and before final 
judgment. 697. Kc. 
after death of one of ſeveral parties. 700. 
after plaintiff's bankruptcy. Ja. 
relation and effect of, at common law. 7:7. | 
upon the ſtatute of frauds, 205. 
as to frechold lands. 701. 
lealchoid property. Li. 
JUDGMENTS, 


1 


IN PE X. 


JUDGMENTS, 
| relation and effect of, 
againſt defendant and his heirs. 700 
Fa 
covenantees. 702. 
purchaſers, 705. 
and mortgagees. 706, &c. 
when they bind the whole, or only a 
moiety. 703. 
in caſe of bankruptcy. 704, 5. 
docketting, what ; and when, by whom, and how 
done. 706, &c. 
want of, * relieved againſt in equity. 709. 
bringing in rolls of. 710. 
conſequence of neglect. 711. 
regiſtering. 712. 
amendment of. 713. 
in abatement, 5 
for plaintiff; 
on ive f in fact. 341. 
„ Jaws 1d. 
e 342. | 
of caſjetur Billa, vel 1 eve. 425. 
in bar, 
for plaintiff; 
by confeſſion. See tit. Cornovit Aclienem. 
default, what. 308. 
nil dicit; 
for want of plea to declaration. 308, g. 
to new aflignment. 309. 
adapted to nature of 
action. IA. 
in abatement, in due 
time. 310. 
for want of iſſuable plea, after judge's 
order. 1d. 
paying money into court, 
on plea of tender. Id. 
right delivery of plea. 1, 
giving oyer. 348. 
Tejoinder. 309. 439. 
joinder in demurrer. Id. 568, 
paying for iſſue. Id. 468. 
returning 1 - book. Id. 
3G JUDG- 
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1 N D E x. 


JUDGMENTS, 
in bar, for plaintiff, by 3 
by nil dicit; 
waiving. 311. 
| ſetting aſide, 
| | | for irregularity ; 
3 | motion for, when and how made. 258, 
= | | * 
=: upon affidavit of merits. Id. | 
= | non ſum informatus. 308. 
0 interlocutory; 
* | where the action ſounds in damages. 311. 
. | | on demurrer. Id. 
'N wal tiel record. Id. 
en 8 & 9 V. III. c. 11. 312. 
| how ſigned. 1d. 
| final ; 311, 12. | 
| | how ſigned. 313. 
| | no rule for judgment neceſſary. Id. 
admiſſion of cauſe of action. 322. 
within the ſtatutes of Jeofails. 627, 8. 
on warrant of attorney; 257. 303. 
how ſigned, 303. 
after award in plaintiff*s favor. 257. 550, 51. 
non obtante wereditte ; ” DU. 
in what caſes given. 616, 17. 
motion for, when made. 629. 
how it differs from a — 618. 
for defendant; 
of non pros, See tit. Non-Pros. 
nolle prgſegui. 425. 
nonſuit, motion to ſet aſide. 257. 
as in caſe of nonſuat ; 
origin and foundation of. 495. 
in what caſes given, and in what not. 496. 
at what time it may be moved for, 
in a town cauſe. 497. 
| country cauſe. 498. 
rule for, affidavit, and notice of motion. 259. 
263. 498. 
making abſolute, or diſcharging. 498, 9. 
proceedings thereon. Ja. 


JUDG- 


IND E X. 
JUDGMENTS, 


in bar, for defendant, 
as in caſe of nonſuit 
cauſes againſt. 499. 530. 
abſence of material witneſs, &c. 499. 
inſolvency. 14. 
ceſſet procefſus. Id. 
peremptory undertaking. 7. 
proceedings thereon. 44. 500. 
- coſts on. See tit. Co/ts. 
on demurrer, 257. 200. 
for plaintiff; 
in abatement. 478. 
bar. Id. | 
mn(erigentary- 311. 478. 
final. 47 9. 
to, or counterplea of oyer. 347. 
to evidence. 584. 
on nul tel record; 
quod perfecit recordum. 4.83. 
defecit de recordo. Id. 
in abatement. 485. 
interlocutory or final. 486. 
on ſpecial verdict, motion for. 257. 260. 
writ of error, motion for. 12. 
on bill of exceptions. 581. 
of repleader. 617, 18. 
in ejectment, motion for, againſt caſual ejector. 
260. 
in actions againſt executors and adminiſtrators. 
45. 
inſolvent debtors and fugitives. 
1d. 
erroneous and irregular, in what caſes a juſtifi- 
cation. 748, 9. 
JURATA, 532, 3. 612. 
IJORISDICTION, | 
pleas do See tit. Pleas and Plending. 
different kinds of, and when claimed or pleaded, 


328. 
JURY, Trials by. See tit. Tr:als. 
| — qualifications of, ORs „ $24s 5. 
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INDE X. 


JURY, 


proceſs; | 
venire facias, what. 502. 
hiſtory of clauſe of u privs, 503, 
when iſſued. 505. 
after diſiringas. 506, 7. 
aliſtringas, what. 505. 
alias and pluries. 506. 
to whom directed; 
ſheriff, 508. 
coroner. 509. 
eliſors. Id. 
where an impartial trial cannot be had. 72, 
in Wales. Id. 
Berwicl upon Tweed. Id. 
county palatine. Id. 
mittimus. Id. 
form of; 510. 
tam ad triandum, fen ad inquirendum, 1d, 
W fits 
by proviſo. 2. | ö | 
teſte and return. 510, 11. 
ſuing out, and ſealing. 511, 
for ſpecial jury. 519. 
on trial at bar. 559, 60. | 
new trial. 612. 
in what caſes aided, by ſtatute of . 625. 
common; 511. 
how, nominated, ſummoned, and returned. Ja, 
good jury. 258. 319. 514. 
ſpecial; 511, . 
what, and how nominated. 514. 
origin and hiſtory of; 
on trials at bar. 5 14. 559. 
in other caſes. 515. 
ſtatutes reſpecting. 5 16, 17. 
coſts of. 517, 18. 
motion and rule for. 258. 260. 518, 
nominating and reducing. 5 18. 
ſummoning, in London. 519. 
notice to, on trials at bar. 559, 60, 


once appointed, cannot be changed. 506. 
PP 2 8 JURY, 


I NPD E X. 


Jony, 
views by; 
in what caſes allowed. 519. 
ſtatutes reſpecting. A 
conſtruction of. | 
motion for, and en of court or not. 258. 
260. 522, 3. 
rule for, and proceedin gs thereon. 5 2 3 . 
challenges of; 568. 
to the array. 569. 
polls. Id. 
propter honoris reſpettum, Id. 
defetum. Id. 
affetum. 570. 
. principal. Id. 
| to favour. 7d. 
triers. Id. 571. 
delictum. 571. 
| vdere dire, Id. 
ſwearing; 571, 2. | 
after view. 573. 
taleſmen; 14. 
at common law. Id. 
by ſtatute. Id. 574, 5+ 
withdrawing juror. 575. 
coſts on. 416. 575. | 
withdrawing from the bar; 885, 6. 
what they may take with chem. Id. 
miſbehaviour of, ground for new trial. 605. 
objections to, or mode of returning them. 323.4 
JUSTICES, | 
of aſſize. 554. 
in eyre. Id. 
of the peace, venue in actions againſt. 12. 
may plead the general iſſue. 380, 81. 
bring money into court. 411, 12, 
coſts in actions againſt. See tit. Coſts. 
JUSTIFICATION, 
matter of, muſt be pleaded i in treſpaſs, 380. 


ba 


3 G- 3 KING, 


INDE x. 


K. 
KING, 
has a ght to demand tial it ber, 988. 
though out or the common courſe. 


558 
his priority of execution. 729. 8 


o 
— * * 
* 88 — 
7 


LACERAVIT. 65 1. 
LANDLORD, | | 
his claim for rent, under an execution. 738, &c. 
how enforced. 741 
remedy by diftreſs, in caſe of bankruptcy. 740. 
LATIT AT, See tit. Proce/s. 
how far conſidered as commencement of ſuic. 189. 
LEASES, 
in what caſes ſeizabls; under an execution. 730. 
how afligned by the ſheriff. 731. 
of expelling the leſſee. Id. 732. 
LEVARI-FACIAS. 67. : 
LIBELS, 60 | 
changing venue, in nous for. 359, 60. 
LIBERUM- TENEMENT UM, 
may be given in evidence; on the e iſſue. 380. 
pleaded with not guilty. 387. 
plea of, 433. 
need not be ſigned or filed. 398. 
iſſue on, by whom made up. 460. 
LICENCE, 


mult be pleaded i in treſpaſs, _—_ 
LIEN, 


for balance of attorney's bill. 690, 91, 2. 
LIMITATIONS, Statute of. 8. 189, go. 
LORDS-ACT, See tit. Execution. 

judge's order under, final. 270. 
LUNACY, 


may be given in evidence, on an e, fatum, 378. 


MALE- 


INDE x. 


M. 
> 
7 


MALE FE ASANCE, 6. | 
MANDAMUS. 353. 496. 628, 
MARKET- OVERT. 384. 
MARRIAGE, 
when a revocation of warrant of attorney. 300, 301. 
MARSHAL'S-Acknowledgment. 209. 
book. 151. 196. 209. | 
 MASTER'S-Report, motion for. 260. 371. 
MAYHEM, damages for. 594. 
MELIUS-INQUIRENDUM. 67. 
MEMBERS of the Houſe of Commons. 3. 17. 20. 24. 45. 
execations againſt. , 758. 
MEMORANDUM, what, 461. 
reaſon for, and different kinds of. Io 462. 
general, to what time it relates. 190, 
how controuled, or rectified. Id. 191. 
MISBEHAVIOUR, 
of party or jury, good ground for new trial. 605. 
_ MISCONTINUANCE, 314. 
aided by ſtatute of jeofails. 624. 
 MISCON VEYING of proceſs, 
aided by ſtatute of jeofails. 624. 
MISDIREC'TION. See tit. New Trials. 
MISERICORDIA, 
want, or wrong addition of, aided. 713. 
MISFEAZANCE. 6. 
MISJOINDER. 422. 
MISNOSMER, 
| pleas in abatement of; 336. 
mode of beginning and concluding. 339. 
not material after judgment. 757, 8. 
MISPLEADING, 
aided by ſtatute of jeofails. 623. 
MITTIMUS5, See tit. Certiorari and Mittimus. 
to a county palatine. 50g. 
' MONEY, bringing into court; 
origin of. 408. 
in what caſes allowed ; 
in aſſumpſit. 409. 411. 
covenant. 409. 412, 13. 
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MONEY, bringing into court; 


MORT G AGET, 


in what caſes allowed ; 
in debt for rent. 409. 
on bond. 289. 
on policy of aſſurance, 410. 
in actions by executors or adminiſtrators. 7. 
. againſt juſtices of the peace. 411,12. 
officers of the exciſe or cuſ- 
\ toms. 1d. 
in what caſes not alan; 
in actions for general damages. 41 1. 
upon ſeveral counts or breaches. 412. 
cofts on taking it out. 413. 
motion for, when and how e 2 259: 413. 
paying it in. 413, 14. | 
on a plea of tender. 411. 
rule for, when and how drawn up. 414. 
on payment of coſts. Id. 415. 
how far an benen wg of the right of action 
* $210.09 | 8 
when brought i 8 © BEL 
cannot be recovered ar 415% 
taking it out of court; II. 
a waiver of irregularity in bringing It 
io. 411. 
in diſcharge of the action. 414. 
t taxing and recovering coſts. Id. 
IP i: further ; 416. 
* contequences of. Id. 
colts. Id. 
foreign, value of, how aſcertained. 315. | 
in the ſheriff's und, may be taken in execution. 


K ; * 


ejectment by, ſtaying proceedings i in. 292. 
how far affected 10 e eee —_ _ 7. 


MOTIONS, 


what, 255. ; 
ot a al nature; II. 
tor an attachment. Tos + 
of a civil nature; t 
on behalt of plaintiff. 257. 
defendant. 258. 


MOTIONS, 


I N D E x. 


MOTIONs, 
of a civil nature; 
in ejectment, &c. 260, 6 
when and how made. 261, &c. 
notice of. 263. 498. 
courſe of proceeding on, and time for hearin g. 268,9. 
when to be made peremptorily. 257. 269. 
coſts on. 266, 
MUTUAL-DEBTS, See tit, Ser-off. 
arreſt far balance of. 35. 


N. 


NE-RECIPIATUR. 492. 561. | 
NE W. ASSIGNMENT. See tit. Pleas and Pleading. | 
| plea of not guilty to, need not be ſigned or filed. 
8. 
| iſſue on, by whom made up. 460, * 
coſts on plea of not guilty to. 653. 
NEW-TRIALS, 
origin and neceſſity of. 602, 3. 
in what caſes granted ; 604. 
in ejectment. 1d. 
after trial at bar. Id. 560. 
nonſuit. 604. 
concurring verdicts. 14. 
contrary verdicts. 14. 
in inferior court. 1d. 
after ſpecial caſe, defectively ſtated. 599. 
grounds of moviog for; 
want of due notice. 605. 
miibehaviour of prevailing party. Id. 
Jury. 14. 
abſence of parties or witneſſes, 606. 
diſcovery of material evidence, after trial, Il. 
miſ. direction of judge. IA. 
error or miſtake of jury. 607. 
in a penal, hard, or trifling action. 12. 
where the defence is unconſcionable. Id. 
for exceſſive damages. Id. 
ſmallneſs of damages. 608. 


NEW. TRIALS, 
cannot be had, far ons of ſeveral defendants. = 
part of the cauſe of action. Id. 
motion for, when and how made. 608, 
ä not allowed, after moving in arreſt of 
p judgment. 609. 
affidavit 3 in ſupport of. 1d. 
_* Judge's report on, 1. 610. ä 
rule for, and proceedings on, to new trial. 612. 5 
a coſts on. See tit. C 25. eee | 
NIENT-DEDIRE, 455. N 
NIL-DEBET, 373. 6 
a mere nullity in a/umpfit. 309. 
what may be given in evidence on. 376. 
NIL-DICIT, judgment by. See tit. 7udgments. 
N[L-HABUIT ix Ti enementis. pics of. 376. 
r er e 
clauſe of, in j See tit. Turg-procf 
order of. See tit. Arbitration. | 
record of, what. ü 32. 
contents of; Ia. 1 
Placita"s, 5 32. 
Jurata. Id. 5 33. 
Sciendum. 5 33. 
by whom, and how made up. 534. 
ſcaling, and paſſing. Id. 472, 3. 
in London and Middleſex. 5 34+ 
at the aſſizes. Id. 
muſt be paſſed. again, but need not in ge- 
neral be.re-ingroſſed, for new __ 
12 
amendment of. 455. 
trials at. See tit. Trials. 
NOLLE-PROSEQUI, $18. | 
what. 422. | 
on plea of i; "34 . 
of the whole, or part of cauſe of action. Il. 
where there is a demurrer to part, and an iſſue to 
other part. 423. 
in 1 againſt "ROK defendants, 424. 594- 
colts on. See tit, Ct. 
NON- 


2 


EN BEE YN 


NON-ASSUMPSIT, 373. 

_ © what may be given in evidence on. Id. 374. 
NON- DAMNIFICATUS, plea of. 379. 
NON-DEMISIT, plea of. 377, 8. 

_ NON-DETINET, 373. 
what may-be given in n on. 376. 379. 
NON-EST-FAC TUM, 373. 
what may be given in evidence on, 
in covenant. 375. 
debt on bond, or other ſpecialty, m_ 
ſpecial, muſt be delivered. 398. 
need not be ſigned. Ia. 
iſſue on, by whom made up. 460. 
NON-FEAZANCE. 6. 
NON INFREGIT-CONVENTIONEM; 
when a bad plea. 375. 
NON-OBSTANTE-VEREDICTO. See tit. Fadgments. 
NON-OMITTAS. See tit. Proceſs. 
NON-PROS, 
judgment of; 
for not adjourning edin. 16. 238. 
on removal by habeas corpus. 18 5. 
recordari facias loquelam. Id. 
for not declaring, 234. 
by original. 218. 
bill. 234. 
in joint action. 236. 
regular or irregular. 237. 
replying, &c. 439. 
entering iſſue. 471. 494- 
coſts on. See tit. Coffs. 
motion to ſet aſide. 257. 
arreſt after. 36. 
NONSUIT, 
origin and hiſtory of. 586. 
for what cauſes. 17. 
defect of evidence, in a particular county. IA. 
advantage of. 587. 

can only be at the inſtance of defendant. /. 

in an action againſt ſeveral defendants. 1d. 

damages on, in replevin. 588. 
— rule for judgment, not neceſſary on. 602. 

new trial after. 604. 


NON- 


. . 


Fa * 


© ND X. 


N ONSUIT', judgment on. See tit. Judgments. 
as in caſe of nonſuit. See ſame title. 


 ftayio g proceedings on Judgment, pending error, 


ey a 
NON-SUM-INFORMATUS, _ 
Judgment by. See tit. Judgment. 
NOT GUILTY, 23 
a good plea in debt on ſtatute. 309, 10. 
in treſpaſs or caſe. 373. 
what may be given 1 in evidence o on. 0 81. 
NOTICE, | 
on proceſs, to appear ; 
when neceſlary. 97. 
its direction. 1d, 
form. 98. 
irregularity i in. Id. 
to plead. 230. | 
after four terms. 246, 
of ſet- off. See tit. Set- . 
trial. See tit. Trials. | 
want of, good ground for new trial. 605. 
of inquiry. See tit. /nquiry. 
need not be given of executing elegit. 753- 
to produce deeds or writings, &c. 5255 6. 
of motion. 263. 498. 
of judgments, what, and when material. 702. 710. 
NULLA-BONA, return of; 742. 
proceedings thereon. I. 
NUL-TIEL- RECORD, 
plea of; 346. 373. 
how concluded. See tit. Plas and Pleading. 
what may be given in evidence on. 379. 
muſt be delivered. 398. 
need not be ſigned. Id. 
amendments allowed after plea of, 446. 
iſſue of; 459. 
by whom made up. 460. 
how triable. 482. 
proceedings on; 
notice or rule to produce record. Id. 
continuance ot. 14. | 


NUL- 


IN D E X. 


NUL-TIEL. RECORD, 
proceedings on iſſue o; 
| obtaining exemplification under great 
ſeal. 482, 3, &c. 
Judgment on. See tit. Judgments, 
difference between a diſcontinuance and reverſal 
| | 3 of judgment. 483. 
NUNC-PRO-TUNC. See tit. Fudements, - 


O. 


OFFICERS of the court. See tit. Attornies, &e. 
ORDER of M/ Prius, See tit. Arbitration. 
motion to make it a rule of court. 260. 
ORIGINAL-WRIT, 
what. 2. 
when it lies, IZ. 
benefit of proceeding by. 3. 
diviſions of. 4. 9. 
form. g. 
direction. 10. ö 
teſte and return. 13, 14. 
when aided, or amendable. 14, 15. 454. 621, 2. 
neceſſary, for proceeding to outlawry. 56. 
need not be repeated, in the declaration. 222. 
dyer of, cannot be demanded. 346. 
OVERSEERS, | | 
inquiry of damages, in actions againſt, 318. 
. OUTLAWRY, in civil actions, what; 55. 
in a ſeparate or joint action. 55. 214. 223. 
forfeiture upon. 55. 
women waived. 56. 
upon meſne proceſs. Id. 
final proceſs. 57. 
writ of exigi faciat. Id. 
allocatur exigent. 58. 
proclamation. Id. 
proceedings on the exigent. 60. 
arreſt. 1d. 
voluntary appearance. Id. 
bail. IA. 
judgment of outlawry, or waiver. 67. 


1 OUTLAWRY, 
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INDE Xx. 


OUTLAWRY, 
* utlagatum, _— or ſpecial ; 61. 
form of the general writ. 62. 
procced ngs thereon. Id. 
bail. Id. 
bail-bond. 64. 
form of the ſpecial writ. 63. 
roceedings thereon, 66. 
inquiſition. Id. 
return. 67. 
tranſcript into the exchequer. 12. 
venditioni exponas, 1d. 
- ferre facias. Id. 
levari facias. Id. 
bill of diſcovery, &c. Id. 
how to obtain ſatisfaction, from the e s pro- 
perty. 68, . 
of reverſing it, by writ of error or motion. 69. 2 * 
appearance. 70. 
bail. 71. 
- coſts. See tit. Coſts, 
| reſtitution. 74. 
declaration after. 71. v. 
plea of, 333. 342. 
after the laſt continuance. 564. 567. 
after judgment. 759. 


, 


OYER, 
of deeds, &c. in what caſes demandable ; 
by defendant. 343. 
plaintiff. Id. 
by and of whom demanded. 344. 
cannot be diſpenſed with by the court. 1d. 
when necollaty to be demanded during the ſame 
term. 344, 5 
of records; 481. 
original writs. 222. 346. 
meſne proceſs. 27. 
demand of, at which time to be made. 240. 347. 
inſiſting upon. 347. 
conteſting. Id. 
no ſettled time for plaintiff to give it. 348. 
party of whom demanded mult carry deed, &c. to his 
adverſary. 343. 


what time it muſt be given by defendant, 348. 
OYER, 


: 1 N D R X. 


OYER, 
Judgment for not giving it: IX Nh 
ſetting forth the whole deed, &c. 


309. 


| what uſe may be made of it in pleading. 348. 
time to plead or reply after. 246. 348, 9. 
P. 
PAPER-BOOK. See tit. Hues. 
PARISH-OFFIC ERS, 
coſts in actions againſt. See tit. Cofts, 
PAROL-DEMURRER. 334. 
PARTICULARS, bill of. See tit. Bill of Particulars. 
PARTNERS, 
pleas in actions by or againſt. 334, 5. 
ſet off in ſame, when allowed. 405. 
executions againſt, 7 34. 
PAUPERS, what. 661. p 
not entitled to iſſue- money. 469. 
may have trial at bar. 5 57. 
coſts in actions by. 661. 
PAYMENT, 
of money into court. See tit. Money. 
when pleaded, or given in evidence. 37 4. 379. 
without acquittance, how pleaded at common law. 
6614, 
PEERS, and MEMBERS of the houſe of COMMONS ; 
81. 
may be proceeded againſt by original writ, or bill. 
3. 81. 
cannot caſt an eſſoin. 17. 
proceſs againſt, by original. 20. 
cannot be arreſted, 24. 44. 
bill againſt, what. 82. 
its concluſion. Id. 
how filed. Id. 
of the proceſs thereon. I. 
form. 83. 
teſte and return. I. 
appearance. Id. 
declaration. Id. | 
cannot be taken in execution. 84. 758. 


liable to attachment, for contempt of proceſs. 528. 
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PENAL-A ACTIONS, 40% 


where laid. 
arreſt in. Sig 
may be commenced. by latitat. 190. 
compounding. See tit. Compounding Penal A8ions, 
ſtaying 3 in, on payment of the pe- 
| nalty. 288, 
on other — #73 . 
&c. 
till ſecurity be given for 
| | coſts. 282, &c. 
double pleas not allowed in. 387. 
amendments in, at common law. 452, 3, 4. 
by adding continuances. 420. | 
not within the flatutes of amendments, 454. 
lords act. 762. 
iſſue· money in. 469. 
judgment in, as in caſe of nonſuit. 496. 
damages in, not recoverable by common in- 
former. 5 88. 
coſts in. See tit. Cofts. 
within the 32 Hen. VIII. c. 30. 628. 
PENALTY, 
| ſtaying proceedings, on payment of. 288, 
pleas in debt for. 377. | 
cannot be ſet off. 404. 
PEREMPTORY-UNDERTAKING. See tit. Judgment 
as in caſe of Noyfuit. 
PERFORMANCE, 
when pleaded, or given in evidence. 374, 5. 372. 
PER-MINAS, ; 
muſt be pleaded in debt on bond. 78. 
PERSON, 
pleas in abatement to. See tit. Pleas and Pleading. 
PLACITA. 532. 
PLEAS and PLEADING, 
time for; 
upon an attachment of privilege. 79. 
a bull againſt attornies, &c. 80. | 
priſoners in cuſtody of the 
marſhal]. 127. 242, 3. 
ſheriff, &c. 204. | 
PLEAS 


IN D E X. 


PLEAS and PLEADING, 
time for ; 
upon a habeas corpus. 242. 
buy original writ, or bill in treſpaſs ; 
formerly. 242. 
at this day; 


when the plaintiff declares abſolutely. 243. 


de bene ee. 244. 
after an imparlance. 245, 6. 


four terms. 246. 
* changing the venue. 77. 
demanding oyer. Id. 
amending the declaration. 247. 447. 
Judgment of re/pondeat oufler. 341, 2. 
to the juriſdiction. 339. 
in abatement. Id. 
obtaining further time to plead, 247. 
| motion for. 259. | 
a month what. 248. 
general order of pleading. 325. 
pleas to the juriſdiction; 326. 
in local actions. 14. 
ejectment. 77. 
tranſitory actions. 327. 
when to be pleaded. 240. 339. 
mode of concluding. 358. 
mult be pleaded in per/on, and only with 
| half defence. 337. 
in abatement; 
to the perſon of plaintiff. 333. 
defendant. 241. 333, 4. 
count. 335. 
writ. 1d. 
form of. Id. 
action of. 336. 
general requiſites of. 337. 
may be pleaded by attorncy, and with ul 
| defence. 1. 
beginning and concluding. Id. 338. 
when to be pleaded. 240. 339. 
mult be verified by aflidavit. 340. - 
ſigned and filed. 341. 
3H PLEAS 
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NH EN 
PLEAS and PLEADING, 


pleas in abatement ; ; 
reply ing or demurrring to. Ii. 
Judgments on. See tit. Judgments. 
time to plead, after rp 20%, 4 of reſpondeas 
| onufter. 347. 
in what caſes a ſecond plea in abatement is 
allowed, 342, 
in bar, what; 372. 
grounds of defence on, 
in actions upon contracts. Id. 
: for wrongs. Id. 
in heats, 
of the whole cauſe of Aion; 373. 
a part of it. Id. 377. 
confeſſion and avoidance; 
by matter precedent. 373. 
ſubſequent, Ia. 
by way of eſtoppel. Id. 
what is aided, or waived by. 14. 77. 
general iſſue, what. 373. 
when proper to be pleaded. 1d. 
What may be _ evidence under it; 
in afſumpfit. 
covenant = 
debt on ſimple contract. 376. 
bond, or other ſpecialty, 
378. 
record. 379. 
detinue. Id. 
treſpaſs to perſons. 380. 
perſonal property. 14. 
real property. Id. 
againſt juſtices, &c. 1d. 
caſe. 381. 
pleas amounting to. 382. 
of colour, "EG 
implied. 383. 
expreſs. Id. 384. 
ee entering, and delivering. 398. 


PLEAS 


LF HD ET 


PLEAS and PLEADING, 


pleas in bar; 
general iſſue, 
need not be ſigned. 398. 
waiving. 399. 
withdrawing, to plead it de novo, with a notice 
of ſet-off, &c. 259. 399. 
ſpecial pleas, when neceſſary ; 
in afſumpfit. 375 
covenant. I. 
debt on ſimple contrat. 376. 
for rent. Id. 377. 
qui tam. 1d. 
for a penalty. 377. 
on bond, or other ſpecialty. 378, 9. 
record. 279. 
detinue. 380. 
treſpaſs. Id. 
trover. 381. 
action for wards. 382. 
eſcape. Id. 
muſt be ſigned and filed. 398, 9. 
what pleas need not, but may be delivered. 
98. 
ſtriking out, and giving general iſſue. Ts 
399, 400 
rule to abide by. 258. 400. 
ſingle or double; 
at common law. 385. 
by 4 & 5 Aan. c. 16. Id. 
determinations upon chis ſtatute, 386, 7. 
motion for, and rule to plead ſeveral matters. 
259. 387, 8. 
coſts of double pleading. 388, &c. 
in general, their qualities and conditions. 393. 
general pleading, in what caſes allowed. 395. 
concluſions of, 396. 
what are iſſuable. 248. 
ſearching for. 309. 
adding. 259. 401, 
amending. See tit. Amendments, 


3 He - PLEAS 
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' PLEAS and PLEADING, 


replications ; 
in denial, 418. 
of the whole plea. 426. 
a part of it. 2x. 
with a traverſe. 426. 
what it is, and when necefs 
ſary. 427. 
rules reſpeQing i it. Id. 428, . 
confeſſion and avoidance. 429. 
by matter precedent. Ia. 
ſubſequent. Id. 
by way of eſtoppel. 413. 429. 
qualities of. 429. 
muſt be conſiſtent with declaration; I. 
departure, what. Id. 
inſtances of. 430. 
as to time and place. Id. 431, 
how taken advantage of. 431. 
by way of new aſſignment; 432. 
its general nature. Id. 
as to time, IA. 
place. 433. | 
other circumſtances. 435, 6. 
ſhou!d be certain. 436. 
pleas to. IA. 
mode of concluding. 438. 
concluſions of. 436. | 
when delivered or filed. 438. 


figned. Id. 
rejoinders, ſur-rejoinders, rebutters, ſur-rebutters, 
&c. Id. 439. 
amendment of pleas, replications, &c. 443, i 
$07. 


plea or replication bad in part, is bad in toto. 440. 
of nul tiel record, how concluded. 480. 
replication to. Id. | 

replication of nul liel record, how concluded. IA. 

481 > To 


rejoinder to. 482. 
pleas puis darrein continuance z 
what. 564. 699. 
when, and in what caſes, pleadable. 72. 
PLEAS 


t N D E X. 
PLEAS and PLEADING, D 


pleas puis darrein continuance z 
in abatement, 564 699. 
remptory. 565. 
| . of. 585 
in bar, 564. 
form of, at the aſſizes. 565, 6. 
concluſion of. 566. 
waive a former bar. 5365. 
muſt be certain. Id. 
how reſtrained, 567. 
| proceedings on. 568 | 
dther pleas pleadable at 2% prius. 566, 7. 
pleadings cannot be objected to, on demurrer to 
| : | _ evidence. 581. 
what defects in pleadings are aided, after verdict, 
| at common law. 613, 14, &c. 
what defects are amendable. See tit. Amendments. 
cured, as matter of form, by 
5 ſtatutes of jeofails. 623. 
repleader; 602. | 
| when granted. 617. 
rules reſpecting. IA. 
iſſues on, by whom made up. 460. 
how it differs from a judgment nor obfante ve- 
| - redicto. 618. 
pleading in /cire facias, on the 8 & 9 W. 2 1 11, 
PLEDGES, 85 
by original. 18. 
bill. 228, 9. | 
want of, aided. 622. / 
PLENE-ADMINISTRAVIT. 191. 227. 425. | 
PLURIES, Writs of. See tit. Proceſs, Execution, and Fury 
a . | Proceſi. 
POLLS, challenging. See tit. Jury. 
POLICY of INSURANCE, 
actions on; 
changing venue in. 358. 
bringing money into court. 410. 
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T N D E X. „* 


POLICY of INSUR ANCE, | 35 - 
actions on; „ 
conſolidation rule, what. 368. 
hiftory of: 7d. 369. 
terms impoſed on defendant. 369. 
motion for leave to take out execution, after 
verdict for plainuff. 257. 308. 719. 
in what cales the verdict 1 is concluſive, and in 
what not. 36g. 
coſts allowed 1 in, where the rule had not been en- 
tered into. 4d. 370. 
| | evidence of intereſt, on execution of inquiry. 323. 
POPTSH- SAC VCANCT: $33. :342- © 
POSTE Rs... 
what, 609. 
when and by whom entered. 1a. 
itayed in officer's hands. 598. 
new one ordered. 600 
amendment of. 455. 590. 600. 
ſtamping. 631. 
muſt be brought in, before motion in arreſt of 
judgment, &c. 629. 
rule for bringing it in. 630. 
POST-TERMINUM. 711. 
POUNDAGE. See tit. Execution. 
POWER of ATTORNEY, 
to demand money on award. 550. 
PRAMUNIRE. 333. | 
PRISONERS, how bailed. 104. 
giving warrants of attorney. 296. 
proceedings againſt; | 
on a removal to or from the Fleet, or priſon of an 
inferior court; 
+ . before declaration. 169. 
by | after declaration. 170. 210. 
| in cuſtody of the marſhal, previous to the plea; 
bill againſt. 188. 
time for declaring, on a removal or com- 
mitment. 192. 
on a ſurrender, in diſcharge of ba 193. 


| | further time. 214. 223. . 
| | | PRISONERS, 


I N D E KX. 


PRISONERS, 


in cultody of the marſhal, previous to the plea ; 
mode 1 proceeding, by the ſame plaintiff, for 
the ſame cauſe of action. 193. 
upon an attachment of privilege, or proceſs 
| in treſpaſs. 1d, 
by original writ, 14. 
for a different cauſe of aQion. 194. 
when and how chargeable, by the fame plain- 
tiff, or a third perſon. 195. 
in term. 196. 
vacation. Id. 
rule as to detainer. II. 
time for pleading. 197. 242, 3. 
in cuſtody on a criminal account, cannot be charged 
with a civil action, without leave. 194. 
in cuſtody of the ſheriff, &c. previous to the plea ; 
198. 
by the ſame, or a different plaintiff. 200. ; 
time for declaring. 201. | 
further time. 214. 223, 
mode of declaring. 203. 
affid avit of the delivery, &c. IA. 
times for appearing, and pleading. 204. 
demand of plea, &c. 206. 
in cuſtody of the marſhal or ſheriff, &c. ſubſequent 
to the plea 
notice of trial to turnkey, good. 487. 
excuſed from payment of iſſue money. 469. 
times for proceeding to trial or final judgment, and 
charging them in execution. 207. 
mode of charging them in execution. 208. 
in the king's bench priſon. 1d. 
in a county-gaol. 20g. 
in the Fleet. 210. 
in the priſon of an inferior court. 17. 
new Charge-unneceſlary, cn plaintiff *s death, 
211. 
when and how diſcharged, from the cuſtody of the 
marſhal or ſheriff, &c. for not proceeding in due 
time, &c. 211. 259. 
cauſes to prevent their diſcharge, 213. 
conſequences of being ſuperſeded, or ſuperſedeable. 
| 416. 
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PRISONERS, 
in what caſes intitled to the benefit of the lords' act. 
| 760, &c. 
when and how diſcharged under it. 763, &c. 
removal of, by 5abeas Corpus ad — 528. 
PRIVILEGE, 417. 490. 
of parliament. 20. 45. 
perſons. 42. 
place. 52. 
attornies, &c. 76. | 
how pleaded. 50. (5.) 33 3s 5 
in what time. 240. 
PRIVITY of Contract. 11. 
Eſtate. 4, 
PROCEDENDO. 272. See alſo tit. Habeas Corpu. 
PROCEEDINGS, ſetting aſide and ſtaying. See tit. 
| Setting afide and faying Proceed; ings. 
PROCESS, 
by original ; 
ſummons. 16. 20. 221. 
attachment. 18. 20. 221. 
diftringas. 18. 
iſſues. 19. 
how far affected by the ſtatute 12 G. I. c. 29. 20. 
againſt peers, and members of the houſe of com- 
mons. 20. 
againſt corporations. 22. 
hundredors. 23. 
capias. 24. 
alias 
pluries 
teſtatum 
non omittas 
teſte and return of. 2 1. 26, 7. 
in what caſes void. 53. 
upon the bill againſt peers, &c. 82. 
in treſpaſs ; 
attachment. 86. 
bill of Middleſex. 87. 


= ; Fbille of Middleſex. Id. 
[wg . 67. N 


capias. 25, 6. 


PROCESS, 


IN DU X. 
PROCESS, 
in treſpaſs; | 
end capias. Id. 


ubn omittas. 88. 
in what manner iſſued. Id. 
by whom ſigned. Id. 
when ſealed. Id. 
præcipe, &c, Id. 
form of. 88. 91, 92. 
ac- etiam. 88. 
againſt bail. go, 
need not be in aplea of treſpaſs. gr. 
ſhould correſpond with the previous proceſs. I, 
direction. Id. 
teſte. 92. 
return. 93. 
indorſement of the date. 94. 
ſum ſworn to. 95. 
attorney's name. 96. 
notice to appear. 97. 
irregularity. 98. 
motion to quaſh, 263. 
amendment. 91. 98. 453. 
ſervice of a copy of; 99. 
in what caſes. Id. 
of what proceſs. 1d. 
by whom. 100, 
when. Id. 
where. II. 
how. IId. 
againſt huſband and wife. 101. 
when entered on a roll. 119. 
contempt of. See tit. Attachment. 
for bringing 1 in the jury. See tit. Jury Proeehs 
of execution. See tit. Execution. 
PROCHEIN-AMY. See tit. Infant. 
PROCLAMATION, writ of. 58. 
PROHIBITION, | 
iſſues in, may be made up by defendant. 473. 
trial by proviſo in. 494. 
colts in. See tit. Coffs, 
PROMIS. 
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1, N. D. n K | 
PROMISSORY- NOTES. See 2it, Bills of Exchange, * 


Fremilſery Notes. 
PROTECTION. 334. 
PRO VISO, trial by. See tit. Tr:als. 
PUIS- Kh·ẽ /e See tit. Pleas and 


Pleading. 
PURC H ASE RS, 


how far affected by Judgments, 702. 705, &c. 
PUTTING-OFF TRIALS. See tit. Trials. 


4 


| QUAKER, 


his affirmation not ſufficient to ground attachment. 


0. 

QUARE-IMPEDIT, a 

inquiry of damages in. 317. 

iſſues in, may be made up by defendant. 47 3. 

trial by proviſo i in. 494. 

coſts in. See tit. Cots. 
QU!YTAM ACTIONS. See tit. Penal Actions. 
QUO-WARRANTO. 628. 


N. 


REBUTTERS. See tit. Pleas and Plading. 
RECAPTION. 53. 200. 
RECOGNIZANCE. See tit. Bail, and Debt on Recogni- 
Ta uc. 
RECORD, See tit. Nl fiel Record. 
of Nif Prins. See tit. NV, Prius. 

RECORDARI-FACIAS-LOQUELAM. 185. 
RECOVERY, for ſame cauſe, 

when pleaded, or given in evidence. 374. 376. 379. 
| | 381, 2. 
REFERENCE, See tit. Arbitration. 

how far a ſtay of proceedings. 275. 537: 
REGISTERING JUDGMENTS. See tit. Judgments. 
REJOIND&ERS. dee tit. Peas and Fleading. 


RELEASE, 


ü N D E x. 


RELEASE, 
when pleaded, or given in evidence. 374- 376. 379, 
33O, 81, 82. 
after the laſt continuance. 504. 
RE7. ICTA-VERIF ICATIONE, See tit. Cognovit ALAionem, 
REMANETS. 492. 593. | 
coſts on. See tit. Cots. 
REMI UTITUR, of damages. 594. | 
record, when neceſſary. 718. 
RENT, 
ſtaying proceedings on payment of. 287, 291. 
ä payable under an execution, 739, &c. 
RENT CHARGE, extendible on cit. 753. 
SE CK, not extendible. Id. 
REPLEADER. See tit. Pleas and Plæading. 
REPLEVIN, 221. 
ſtaying proceedings in. 293. 
ſet-off, not allowed in. 404. 


avowant in, cannot diſcontinue. 421, 
move for judgment as in caſe 


of a nonſuit. 406. 
iſſues in, may be made up by defendant. 473. 
trial by proviſo in. 494- 7 
damages in. 316. 588, 
coſts in. See tit. Co/?s. 
of double pleading. 392. 
REPLICATIONS. See tit, Pas and Pleading. 
REPORT. See tit. Majter's Report. 
RESCUE, 
when the ſheriff may return it. 109. 
when not. Id. 
plaintiiF's remedy thereon. 1d. 147. 256. 7. 
| fine, &c. 110, 
RESIDENCE, of Plaintiff, calling for. 282. 
RESPON DEAT-OUSTER, See tit. Abatement. 
judgment of, in what caſes. 341, 2 
RESTITUTION, on Outlawry. 64. 74. 
| reverſing or ſetting aſide judgment. 
„ 
RETURNS of Writs, See tit. Execution and Sheriff 
 RETRAXIT. 422. 
REVERSION, extendible on elegit. 753. 
REVOCATION, of power of Arbitracors, 538, 
_ RIENS en ARRE ARE, plea of. 378. 
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RULE for Judgment. See next title. 
RULES, 
abſolute in firſt inſtance. i 
requiring only counſel's ſignature. Id. 
by conſent. 1d. 
to anſwer matters of affidavit. 256. 
cannot be moved for, the beſt day of term. 261. 8 
to ſhew cauſe; 255, &c. 
drawing up, and ſerving. 255 
how far a ſtay of proceedings. 263, 4 
ſhewing cauſe againſt. 264. 
making abſolute. 265. 
| ſanding over, and enlarging. Id. 
opening. 269. 
amending. 1d. 
when to be brought on peremptorily. 257. 269; 
coſts of. 266, 7. 
to return writs. 159, 60. 741. 
bring in the body. 161, 2. 
declare. 219. 2212. 
for further time. 223. 
plead. 251, 2. 447. | 
reply, when and how given. 417. 
after four terms. 1d. 
| for further time. 418. 
plead to new aſſign ment. 438. 
_ rejoin, ſur-rejoin, &c. 1g. 
enter iſſue. 471. 494. 
for judgment; 
when neceflary to be given; bot. 
on inquiry. 323. 
nul tiel record. 486. 
when not neceſſary; 597. 
on final judgment by default. 31 37 
demurrer. 479. 
to be preſent at taxing coſts. See tit. Col. 
of the king's bench priſon ; 760. 
limits of. Id. 
when grantable. Id. 
when not. 14. 


SATISFAC. 


INDE X. 


SATISFACTION, 82e ti tit. Acrord and Satisfa@ion. 
by tevy on fer: facias 750. 
taking the body on ca. /a. 768. 
entry of. 694. 772, 3- 
SCAND \LUM-MAGNATUM. 359. 
SCIENDUM. 533. 
_ SCIRE-FACIAS, | 
when neceſſary, on agreement to ſtay execution: 714. 
| after a year. 720. 
change of parties, 696, 7.723. 
on the 8&g 7”. II. c. 11. §6 697, &c. 
neceſſary, after diſcharge on the lords' act. 769. 
unneceſſary, upon outlawry after judgment. 61, 
after defendant is charged in execu- 
tion. 210, 11. 
to revive judgment for aſſignees of 
bankrupt. 700. 


„ —_—_— 


— 


REI BEA 


to recover an outlaw's debts. 67, 
after charter of pardon. 74- 
ſtaying proceedings in, pending error; 
againſt principal 277. 
bail. 280. 
leas and demurrers in, mutt be delivered. 398. 
iſſues in, by whom made up. 400. 
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damages in, not recoverabie. 588. 

coſts in. See tit. Cs. Nl 
SEAMEN. 31. 4 
SEARCHING for Pleas. 309. 107 
SECURITY for Coſts. 282. 1 
SEQUESTRATION, Proceſs of. 745. We 
SERVICE ot Proceſs. See tit. Prec2/s, 1 

declaration in ejectnient. 260, 61. 0 

SESSIONS, bj 


boc ks of. See tit. Inſpecting Books, Ec. 
attorney's bill taxable, for butiucſs done at. 686. 
SET- OF. 


at common law. 402. 


by ſtatutes. IA. | i fl 


in what actions allowed. 404. 
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INDE x. 


SET-OFF, | 
in what actions not 3. 404. 
of a penalty. 7g. 
debt barred by ſtatute of Fatetonse 408, 
debts muſt be mutual, and due in ſame right. 1d, 
caſes of partners. Id. 
huſband and wife. 72. 
executors and adminiſtrators. Id. 
truſtees. 1d. 
aſſignees of bankrupts. 406. 
when it muſt, or may be pleaded. 375. 377. 406, 
notice of, when and how given. 259. 399. 407. 
form of. 407. 
proceedings on. 408. 
| of coſts, when allowed. See tit Co/fs. 
SETTING aſide Awards. See tit. Arbitration. 
judgments by default. See tit. Zudoments, 
inquiſitions. 323, 4. 
executions. 748. 
SETTING afide Proceedings, 
for irregularity. 2 55. 
in actions on bail bonds. 259. 
other actions. Id. 
coſts on. See tit. Cos. 
difference between ſetting aſide, and ſtay- 
ing proceedings. 276. 
SEVERAL Counts or Pleas, coſts of. See tit. Cos. 
defendants, coſts in actions againſt. See ſame title. 
SH ERIFF, 
when to return his writs. 17. 
his return to the proceſs by original. 19, 20. 
not bound to take notice of the defendant's privi- 
lege. 48. 50. 
his duty upon a ſpecial capias utlagatum. 66. 
entering a liberty, without a 2 mittags. I02s 
his authority, under the writ. 101. 
warrant, 1d, 
duty upon an arreſt. 103. 
in what caſes liable for an eſcape. 109. 
when he may return a reſcue. Id. 
of ruling him to return the writ. 159. 


in What caſes the rule cannot be had. TI. 
4 | SHERIF, 


E 


SHERIFF, 


of ruling him to return the writ z 
at what time the rule may be taluk out, 1 59. 
of the ſervice of the rule. 160. 
is liable to an attachment, for not returning the 
writ. 1d. 
his return, and in what caſes he is liable to an ac- 
| tion thereon. 161, 
of ruling him to bring in the body; 162. 
at what time the rule may be taken out. 161, 2. 
is liable to an attachment, for not complying with 
it ; 164. 
how far liable thereon. 166. 
in what cauſes relievable, and in what not. IA. 
of ſtaying the proceedings againſt him, at the in- 
ſtance of the deſendant. IA. 
how to proceed againſt the late ſheriff, for not re- 
turning the writ. 160. 
to compel him to bring in the body. 162. 
for not bringing it in. 164. 
diftringas againſt the late ſheriff. 163. 
proceedings thereon. 165. 
his power and duty under an execution. 738. 
property in the goods. 4, 
may maintain treſ oaſs or trover for them, 736. 


SHERIFF'S-OFFICERS, &c. 


cannot be bail. 142. 
action againſt, on the 32 Gee. II. c. 28. § 12. 275. 


SHORT-NOTICE of Trial. See tit. Trials 


Inquiry. See tit. Inquiry. 


SIGNING PLEAS. See tit. Plas and Pleading. 
SIMILITER, 418. 


ſtriking out, and demurring. 468, 
wan: of, amendable. 625. 


SINGLE-DAMAGES. See tic. Damayes. 
SOLDIERS. 31. 148. 
SOL VIT-AD- DIEM, 


plea of, mutt be delivered. 310. 398. 
need not be ſigned. 398. 


SON-ASSAULT- DEMESNE, 


mult be pleaded. 380. 
plea of, need not be ſigned or filed, 398, 
new alignment on. 432, 3. 


iſſue on, by whom made up. 460 SPE- 


I N D E x. 


SPECIAL-CASE, | © 
what, and how drawn. 597, 8. 
arguing, and amending. 598, 9. 
colts on. 599. | 
SPECIAL-CAUSES, in what order argued. 26g. 
Jury. See tit. Jury. | 
| coſts of. See tit. Ct. | 
| Pleas. See tit. Pleas and Pleading. 
Verdict. See tit. Verdict. 
STATUTE of LIMITATIONS. 746. 
cannot be pleaded, after a regular judgment. 311. 
when pleaded, or given in evidence. 375, 6. 382. 
debt barred by, cannot be ſet off. 405. 
STATUTES, | 
of Henry I. c. 31. Venue. 355. 
Marleberge, (52 Hen. III.) c. 6. Coffs. 657. 
c. 13. Eoin. 504. 
c. 23. Capias. 24. 
| Gloucefter, (6 Edt. I.) c. 1. 2. Cofts. 632, &c. 
* E | | Ci. 5. Coffs. 634. | 
Weftminfier, II. (13 Edu. I.) c. 5.4 3. Cots. 635. 
| | c. 10. Appearance. 
| 111. 
c. 11. Capias. 24. 
c. 13. Bill ff Excep- 
tions. 577. 
c. 18. Elegit. 751. 
c. 24. Original writ. 


8 


4. 

27. Eoin. 505. 
30. Ni Prius. 
328 35S 5- 
595 
c. 45. Scire Facias. 
588. 


9 


Edward III. 14. c. 6. Amendment. 45 3. 
{ 25. ſtat. 4. c. 3. Foręſtalling. 273. 
c. 17. Capias. 24. 
c. 19. King's Devtors. 149. 
42. c. 11. Jury. 504. 
Richard II. 5. c. 8. Treſbaß. 660. 


STATUTES, 


IN D E X. 


STATUTES, 
of Richard II. 6. c. 2. Venue. 354. | 
Henry IV. 2. c. 11. Damages. 589. 633. 


674. 
| 4. c. 18. Venue. 355. 
Henry V. 1. c. 5. Additions. 3365. 
9. ſtat. 1. c. 4. Amendment. 453. 
Henry VI. 4. c. 3. Amendment. Id. 
| 8. C. 1. Members of Convocation, 


46. 
. 9. Damages. 589. 
«12. Amendment. 115. 454. 
15. Amendment. 454. 
9. Bail. 62. 103. 168. 
10. Cots. 657. 
12. Cofls. 661. 
9. Capras. 24. 
4. Writ of Proclamation. 


58. 
4. Cofls. 657. 659. 
13. § 26. Non-Reſidence. 273. 
. 19. § 3. Coſts. 657. 659. 
15. § 1, 2. C/. 235. 660. 
663. 666. 
5. Execution. 755. 
. 21. Dies-Furidicus. 93. 
30. Feofails. 454. 617. 
3 623, 4. 628, 9. 
® 35. c. 6.4 6, 7, 8. Tas. 560. 
| 573» 4 
Edward VI. 2 & 3. c. 13. Cots. 634. 636. 
Fhilip & Mary, 1 & 2. c. 12. Cofts. 634. 
4 & 5. c. 7. Tales. 560. 573,4. 
Elizabeth, 8. © 4-4 31 Gllr. 034 
c. 9. $12, Vitus. 5 27. 
„ e 
8. c. 2, F, 2. Coffs. 22%. tay 10 
| 607. 5 
c. 29. Conuſance. 331, 2. 4 
14. c. 9. Tales. 560. 
c. 5. Compounding Penal Ac- 
tions, Infants, Cofts. 
116. 303, 4. 669. 4 
31 N STATUTE3, Hh 


Q 0 


Henry VII. 3. 


— 

* 

= 
99899280 


Henry VIII. 6. 


Va. 
” 
999 999 9 


STATUTES, 


of Elizabeth, 


James J. 


Chartes II. 


18. 


27. 


43. 


4. 


21. 


13. 


16 & 17. 


17. 


22 & 23. 


E 


c. 14. Original Writ, Teofails* 


14. 621. 623. 627: 
C. 5. Demurrer, 442. 


c. 10. Cos. 65g. 


c. 4. Poundage. 771. 
S $ i. Writ of Preclama- 
ton. 59. 
5 3. Bail on Outlawry, 
715 Sy 3. 
c. 2. § 19. Damages, Coſts. 
* 391.589. 
675. 
* Habeas- Corpus, 173. 
c. 6. Cofis. 391. 639. 
c. 7. $1. Coffs. 679. 
c. 15. $4. os 640. 642. 
c. 3., Colts. 666. 
c. 5. Cofts. 675, 6. 
c. 4. Penal- Act ions. 273, 4. 
e. 1 % 12. 
c. 11 Jeofails. 622, 3. 625, 
. 
c. 16. Cofis. 645. 653. & 
c. 19. § 9. Bankrufpts. 704, 
c. 23. Habeas-Corpus. 174. 
177. 
c. 24. Execution, 769. 
c- 26. § 2. Perſonating Bail. 
140. 
ſtat. 2. c. 2. H 2. Ac etiam. 88. 
$ 3. Non pros, Coſta. 
234, 5. 608. 
| & 4. Outlatory. 02. 
$ 10. Coffs. 658. 


c. 8. Teofails, 622.024. 629. 


713. 
8. 7 Replevin, Colts. 316.059. 
c. 8. § 2. Fudoments, "go: 
C. 9. Juage's Cer tificate, Coffs. 
545. 047, &C, 


STATUTES, 


1 N U 


STATUTES, 4 


of Charles = 29. c. 3. $10, Fudements, Ceftui 


que truſt. 701. 753. 
& 14, 15. Fudgments. 
705, 6. 
$ 16. Execution. 727, 8. 
e. 7.4 6. Sn 53. 
William & Mary, | 
2 & 3. ſeſſ. 1. c. 5. Damages, Cofts. 58g. 
4 & 5. c. 4. I. 4. Bail. 127. 140. 
c. 18. $ 3, 4, 5. Outlawry. 62. 
70. 72. 
c. 20. § 2, 3. Docketting Fudg- 
ments. 706, 7, 8. 
c. 21. Priſoners. 168. 198. 
c. 23. § 10. Coffe. 654. 
C24. 915. Fury. 503. 
§ 18. Tales. 574, 5 
5 & 6. c. 21. § 4. Date of Proceſs. 94. 
William III. 7 & 8. c. 32.9 1. Jury-Proceſs. 506, 
7, 8. 620. 
| § 3. Tales. 560. 575. 
8 & 9. c. 11. § 1, 2,3, 4. Coffs. 636,7. 
52. 654. 
5. 057. 
668. 671. 
9 6. Scire facias, Fudg- 


ments. 184. 697. 


57. Abatement. 700. 
$ 8. Damages. 3 1 2.589. 

c. 27. Fresh purſuit 382. 
9 & 10. c. 15. H 1, 2. Arbitration. 
540 1 2. 

55 

c. 25. 5 42. Date of Proceſs. 
8 

11 5 12. c. 9. § 1. Co/ts. 639. 647. 
9 2. Arreſt i in NMales, & 


Countics- Palatine. 
3D, 3 1 - 
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STATUTES, | 
of William III. 12 & 13. c. 3. Peers, and Members 
of the Houſe of Commons. 
3. 81. 
re. 0. Eſcape Warrant. 771. 
4 . c. 16. 8 1. Demurrer, 442, 3. 


N & 1 
Ccege II. 


& 2. Jeofails. 627, 8. 713. 
$ 3. Warrant of Attorney. 113. 
§ 4, 5» 7. Double Pleas, Cofts. 
385, 6. 392. 
§ 6. Venire facias. 502. 
§ 8. View. 521. 
$ 11. Dilatory Pleas. 340. 
§ 13. Bringing Money into 
Court. 289. 
$ 20. Bail-Bond. 154. 
§ 25. Cofts. 658. 
5. . 19 $ 4. 6. Regiſtering Tudgments. 
712. 
8 19. Regiftering Jud menis. 
. 
2. Ambaſſadors. 24, 25. 42. 
20. 18. Rep tering Judgments. 
712. 


739, 40. 
Luo ar- 


e. 35. 


C. 
C. 


C. 
> Ss 


dS I. r 
Maneamus and 
ranto. 628. 

„ Nat, 2. c. 16. Ce. 534. 
c. 18. § 16, 17. Poundage. 771. 
C. 13. Jeofails. 622. 
„C. 5. ©. oe. 
. C. 29. § 1, 2. Prefs, Arreſt, Bail. 
28. 31. 95. 99. 
121 2 124.179. 
$ 3. Habexs Corpus, 175. 
1. c. 14. $ 15. Seamnen. 31. 5 
„, 22 4 . de , 402. 
c. 23. & 22. Attorney's Name 
Procejs. 90. 
Co/is. 680. 686. 7. 
689. 


14. 
20. 


3 


OH 


§ 23. 


$4009. 2744. 
STATUT EZ, 


24. 


END 2-1 


STATUTES, 
of George II. 3. c. 25.5 8.11.18. Jury. 503. 511. 
513. 572. 
$ 14. View. 5 20. 
$ 15. Hecial- Jury. 516. 
4+ e. 28. $ 4+ Ejeftment for Non-pay- 
ment of Rent. 291. 
5. c. 27. § 1, 2, 3, 4. Proceſs, Arreſt, 
Bail. 28.122. 
124. 
7. c. 20.41. Ejectment by Morigagee. 
292. 
8. c. 6. F 1. 18. Regiftering Fudg- 
ments. 712. 
c. 16. '$ 4. Hundredors, 23. 
c. 24. § 4, 5. Set-offi 403. 406. 
11. c. 19. $ 14. Action for Uſe and 
Occupation. 407. 
§ 21, 22. Coffs. 659. 675. 
12. c. 13. § 4, 5. Attorney's Name on 
Warrant. 96. 684. 
c. 28. QF 1. Gaming-houſe, 274. 
14. c. 10. Coſts. 641. 643. 
c. 17.1, 2, 3. Judgment as in 
Caſe of Nonjutt. 
263. 
§ 4, 5. Notice of Trial, and 
Countermand, 319. 
| 489. 491. 
18. c. 34. $1. Gaming-houſe. 274. 
19. c. 37. Bringing Money into Court. 
| 410. 
20. c. 24. 4 6. Prize Money. 276. 
c. 37. § 2. Rule to return Mrits. 160. 
22. C. 47- Cal. 043: 
23. c. 27. Court of Conſcience, Ct. 
: 273. 642. 
c. 30, Coſts. 642. 
c. 33. Coffs. 14; 
24. c. 18. § 1, 2. Jury. 502. $17. 
c. 42. Cots. 642. | 
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STATUTES, 
of Gorge II. 24. c. 44. 84. ' Bringing Money inte 
Court. 411. 413. 
29. c. 4. § 14. Soldiers. 32. 
30. c. 8. F 20. Soldiers. 32. 
c. 19. § 75. Cs. 680. 
32. c. 6. Cots. 642. 
28. F 12. Sheriffs” Officers. 27g. 
| § 13, 14, 15. Execution, 
ts Prifoners. 760, &C. 
George III. 2. c. 19.% 5. Costs. 674. | 
10. c. 50. Diſtringas, Iſſues. 19. 165. 
13. e. . i, 2. 363. 
16. c. 34. Inſuring Lottery Tickets. 275. 
19. e. 20. Arreſt, Bail, Habeas-Cor- 


pus. 28. 175. 177. 179. 
20. c. 70. F 33. 34 HExciſe-Officers, 
bringing Money into 
Court, Venue, Coffs. 
N 12. 411, 12. 675. 
24. ſeſſ. 2. c. 47. §H 35. Cuftom-Houſe 
Officers, bringing 
Money into Court, 
Fenue, Cots. 12. 


411, 12. 675. 
25 c. 80. Warrant of Attorney. 115. 
126. 


26. c. 44. Execution, Priſoners. 761, 
c. 77. $13. Actions relating io 
Cuſtoms and Excije. 
274. 
33. e. 5. $ 45 5. Execution, Priſoners. 
701, 2, 3, 
' STATUTES- MERCHANT or Staple. 701. 705. 
STAYING-PROCEEDINGS, 
motion and rule for, when and how made. 258, 9. 264, 
on the laſt day of term. 261. 276, 
ö | when ill founded; 
cauſe of action frivolous. 272. 
In penal- actions. 273. 
actions brought contrary to good faith. 275. 
without proper authority. J4. 


re 


1 N D Xx; 
STAYING-PROCEEDINGS, 


pending writ of error. 277, &c. 
till ſecurity be given for colts. 232. 
payment of coſts of former action. 284. 
on payment of debt and coſte. 286. 
in aſſumpſit, on bill of exchange. 287. 
penal actions. 288. 
debt on bong, Id. 
recognizance. 288, 9. 
ejectment, for non- pay ment of rent, 291. 
by mortgagee. 292. 
actions for general damages. 293. 
of replevin. Ad. 
trover. 293, 4. 
difference between ſetting aſide, and dying proceed- 
ings. 276. 
STRIKING out COUNTS. See tit. Superfluous Counts. 
Special-pleadings, and giving general iſſue. See tit. 


IJues and Trials. 
 Similiter, and demurring. See ſame tities. 


SUBMISSION to Arbitration. See tit. Arbitration. 
SUBPOENA, See tit. Miineſſes. 

attachment for diſobeying. 256. 527, 8 
SUGGESTIONS for Colts. See tit. Cos. 

for awarding wenire out of common courſe. 465. 

of deaths, &c. Id. 700. 
SUMMONS and ORDER, 

practice by, 269, 70. 

for time to plead, &c. 247. 

how far a ſtay of proceedings. 1d. 
SUNDAY. 53. 320. 417. 601. 
 SUPERFLUOUS-COUNTS, 

or matter, ſtriking out. 259. 370, 71. 
SUPERSEDEAS, 

arreſt after. 37, 8 

upon outlawry. 60. 62. 70. 74, 

to the ſheriff, &c. 210, 11. 13. 16. 

cannot be pleaded to an action on judgment. 216. 

of execution. See tit. Error and Exccution, 
SURPLUSAGE. 395. 615. 
SUR-REBUTTERS. See tit. Pleas and Pleading. 
SUR-REJOINDERS, See ſame title, 
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SURRENDER, 
in diſcharge of bail. See tit. Bail = Prifoners, 
SWEARING JURY. See tit, Fury, 


T. 


TALES. See tit. Jury. 
TAXATION, See tit. Cos. 
coſts of. 684. 690. 
TENDER, 
when it may be made. 189, go, gr. 227. 
muſt be a ed, in a ſumpſit. 375. 
debt on ſimple contract. 377, 
bond. 379. | 
in what time it muſt be pleaded. 240, 41. 
cannot be pleaded with zon- -afſumpſit, or non Ef fadtum, 
to the whole declaration. 386. 
mode of concluding plea of. 397. 
paying money into court on. 411. 
judgment may be ſigned, for want of. 310. 
TERM, 
what may be moved, on the laſt day of. 261. 
TERNIS- NOTICE. See tit. Trials and Inquiry. 
TERMS for YEARS. See tit. Leaſes. 

: may be extended or fold on elegit. 753. 
TESTATUM-WRITS. See tit. Proceſs and Execution, 
TESTE and RETURN, 

of original writ. © 13, 14: 
diſi-ingas, Ec. by original. 21. . 
bill againſt ay &c. 83. 
catias, &c. by original. 26. 
writ of exigi facias. 58. 
proclamation. 59. 
proceſs i in treſpaſs. 91, &c. 
Jury proceſs. 5 10, It. | 
freri facias. 726, 7. 
alias and pluries, &c. 744. 
capias ad ſatis} acitidum. 7 52, 9. 
TORTS. 6. 8. 32. 
IRAN SCRIP 
in what caſes amendable. 457. 
TRAVERSE. See tit. Pleas and Pleading, 


TREBLE- 


IN D E KX. 
TREBLE-COST S. See tit. Coz, 
TRESPASS, 6, 7. 12. 32. | 

will not lie againſt ſheriff, for ſelling poods after 
bankruptcy. 736. | | | 
maintainable by ſheriff, for goods taken in execution. 


738. 


1 


declaration in. 221. 228. 236. 
pleas in. 380. 
when to be delivered. 398. 
iſſues in, on /on aſſault, by whom made up. 460. 
damages in, when ſome defendants are acquitted. 
| | | 2. 
coſts in; See title Coffs, 45 
on double pleading. 389. 
TRIALS, by the record. See tit. nul tiel record. 
| | , country, 
at bar; 554. 
hiſtory of. Id. 
in what caſes granted. 555, 6. 
to whom. 557. 
where it cannot be had; 
in London. Id. 
county-palatine. I. 
motion for, when made. 258. 
260.558. 
notice of. 558, 9. 
entering cauſe, Id. 
Jury, ſpecial. Id. 
of what county, I. n. 
notice to. Id. 
proceſs. 17. 
Tales. 560. 
new trial after. Id. 604. 
coſts of. See tit. Coffs. 
at nift prius; 5 5 4. 560. 
in what county. 560, 61. 
where an impartial trial can- 
not be had. 258. 260. 
| 561. 
notice of; 487. 
to whom given. II. 
in what manner, 488. 


TRIALS, 


TRIALS, by the country, 
at iii prius; 
notice of, 
time allowed for; 
in London and Middle ſex, 
488,9. 
country cauſes. 489. 
on an old iſſue. 490. 
terms notice. Id. 
on paper-book, when it ſhall ſerve 
for the general iſſue. 487. 
notice of inquiry. 488. 
ſhort-notice, 249, 50. 490. 
countermand. 491. 
continuance. 492. 
coſts for not proceeding to. 2 59. 


. 
by proviſe; 493. | 
when and in what caſes it may be 
i had. Id. 494. 
: rule for. 494. 
notice of. 14. 
Jury-proceſs. 510. 
putting off, for the abſence of wit- 
neſs. 500, 
motion for, when made. 259. 500. 
affidavit. I. 501. 
other cauſes of. 501. 529, 30. 
entering cauſe for; | 
in London and Middleſex. 561, 2 0 
at the aſſizes. 562. 
order of. Id. 563. 
remanets. 5 63. 
ſpecial jury cauſes, Id. 


| | cannot be tried in term. 5 19. 
TRIERS. 570. 


TROVER, | 
maintainable by ſheriff, for goods ken in execu- 
tion. 38. 


againſt ſheriff, for ſelling goods afte” 
notice of act of bankruptey. 736. 


TRO VER, 


IND kX 


TROVER, 
arreſt in. 33. 
ſtaying proceedings. 293, 4. 
pleas in. 381, 2. 
coſts. See tit. Coffe. 
TRUSTEES, | 
ſet off in actions by or againſt. 405, 6. 
judgments and executions affecting, or not. 701, 736, 


V. 


VARIANCE, 
of declaration from proceſs, when material. 2254 
plea in abatement of. 335, 6. 
VENDITIONI-EXPONASv. 67. 747. 
VENIRE-#ACTAS, See it, Fury- Proceſs. 
award of. 404, 5. 
de nog o. 506. 581. 584. 591. 596. 602. 
in what caſes grantable. 619, 20. 
tam ad triandum, quam ad i 2 8 endum. 591. 
VENUE, where laid, 
by original; 10. 221. 
local. 10. 
tranſitory. Id. 1 1. 
in what actions it muſt be laid in a particular county. 
12. 
in adions by and againſt attornies, &c. 75. 
by bill. 227. 
hiſtory of changing. 354. 
in what caſes it may be changed ; 
by plaintiff. 356. 446. 
defendant. 357. 361. 
in what not; 12, 13, 
where cauſe of action ariſes out of the realm. 361, 2. 
in two counties. 357, 8. 
in debt on bond, or other ſpecialty. 358. 
action on promiſſory note, or bill of exchange. IA. 
for /candalum magnatum. 359. 
libel). Id. 
eſcape, or falſe return. 1. 1 
againſt a carrier or lighterman. 1d. | 


VENUE, l 


L'NB EX 
VENUE, 


in what caſes it cannot be changed ; 
by reaſon of plaintiff's privilege. 360, 
to avoid delay. 362. 
in what caſes it may be changed, or retained, on a 
ſpecial ground. 363. 
into Tales, or adjoining county. 362. 
county-Palatine. Id. 
motion for changing ; 259. 
when made. 363. 
affidavit in ſupport of. 364. 
bringing back; 
grounds of. 365. 
undertaking to give material evidence. 2 366. 
motion for, when made. 366, 7. 
VERDICTS, 
general. 588. 
ſpecial; 595. 
origin of. II. 
how drawn. I. 596. 
moving for judgment, and arguing. 597, 
motion to ſet aſide. 2 57. 200. 
amendment of. 455. 596. 
contrary or concurring, new trials after. 604. 
what defects are aided by, at common law. 614. 
will aid a title deſectively ſet out, but not a defective 
title. Id. 615. 
death of parties after, when aided. 696. 
VIEW, See tit. Fury. 
| full coſts after. "bom: 
VOIRE-DIRE. 571. 


| Us. 
UMPIRE. 540. 
UNDER TAKING, 
to give material evidence. 305, 6. 
peremptory. See tit. Judgment as in caſe of non ſuit. 
to pay coſts on taxation. 690. 
UNDERWRITERS. See tit. Policy of Iuſurance. 
UNIVERSITIES. 329, &c. 


U3URY, 


INDE X. 
USURY, 


will avoid warrant of attorney. 295. 
ſtatute of, when pleaded, or given in evidence. 374. 


379. 
W. 


WAIVER of Women. 56. 61. 
WAIVING or withdrawing 8 See tit. Demur- 
rers, and Pleas and Pleadling. 
judgments by default. See tit. Judgments. 
WALES. 31. 86. 326. 362. 509. 559 n. 561. 639. 647. 
5 | 7057 
WARRANT, to arreſt. 94. 96, 7. 101, 2. 
| 25 attorney, to praſecute or defend; 
in writing or by parol. 112. 
how long it continues in force. Id. 
of filing and entering it. 113. 
nemo randum or minute of. 88. 115. 125, 6. 
entry of, on the iſſue- roll. 472. 
want of, aided after verdict. 623. 
to claim conuſance. 331. 
confeſs judgment; 
what. 295. 
in What caſes court will order i it to be delivered 
up. 295, 6. 
given by an infant. 77. 
executor. 296. 302. 
feme covert. 296. 
priſoner. Id. 
in what caſes an attorney's pre- 
ſence 1s neceſſary. Id. 
not revocable by the party. 299. 
countermanded by death. 14. 
when revoked by marriage. 300. 
judgment on, when and how entered. 257. 3Or. 
motion for, when neceſſary, and how made. | 
302. 
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to acknowledge ſatisfaction. 773. 
STE, coils in. See tit. Cos. 8 
WIE CG }UROR. See tit. Tury. 
colts on, after paying money into 
| court. 410. 
Pleas. See tit. Pl-as and Pleading. 

on conteſſing action, 307. 

WITNESSE 8. 


IN D * x. 


WITNESSES, 
privilege of, from arreft. 51. 
on execution of inquiry. 66, 
abſence of, good cauſe againſt judgment as in caſe of 
nonſuit, 499. 
expences of, 527. 
how ſworn on arbitration. 5 39. 
mult not be intereſted, in event of ſuit. 525. 
objections to credit, or competency of. Id. 
mode of procuring their attendance ; 
by /ubpena ad teſtificandum. Id. 
what, and how many may be put in one writ. II. 
with a duces tecum. 5 26. 
ſervice of ſulpæna ticket, and payment of ex- 
pences. Id. 527. 
| habeas corpus ad teſtificandum. 528. 
when it lies, or not. Id. 
mode of obtaining, and executing the writ. 
Id. 529. 
proceedings at, for not attending; 527. 
by attachment, Id. 
againſt attorney or peer. 12. 528. 
affidavit for. 528. 
ſpecial action on the caſe. 527. 
action on 5 Elix. c. g. FJ 12. Id. 
when and how examined, on an . 285. 
260. 529. 
before judge in town. 529, 30. 
commiſſioners in the country, or abroad, 1c, 
dedimes polclatem. 530. 
rule or order for examining them, 
when and how obtained. 5 30. : 
can only be by conſent. 529. 
proceedings thereon. 5 30. 
WORDS, 
pleas in actions for. 382. 
colts in ſame. See tit. Cofts. 
WRIT), 
motion to quaſh. 258. 
pleas in abatemeat to. See tit. Pleas and Pleading, 
of inquiry. See tit. /nguiry. 
for ſealing bill of exceptions. 579. 
to confeſs or r deny ſeal. oy 


ADDENDA. 


ADDENDA 

HE caſe of Lockhart and others v. Mackreth, re- 

ferred to in p. 310 and 398. is reported in the 
laſt number of the Term Reports, K. B. p. 661. And 
in the ſame number, which was not publiſhed when this 
work went to preſs, there are two caſes, on the ſubject of 
ſtaying proceedings pending error. In the one, of Levert 
v. Perry, p. 669. the court ſtayed the proceedings, pend- 
ing a writ of error, on a judgment of nonſuit, contrary 
to their own former determination, and the practice of 
the Common Pleas; (Ante, 278.) ſaying, that the prac- 
tice not to ſtay proceedings, pending a writ of error, muſt 
be confined to thoſe caſes, where the party himſelf, his 
attorney or bail, declare that the writ of error is brought 
only for delay. In the other caſe, of Maler man v. 
Grant, p. 714. it was determined by the court, that they 
will not ſtay the proceedings pending a writ of error, if 
the defendant's attorney has declared, that it was brought 
for delay, or has uſed expreſſions equivalent to ſuch a 
declaration. Vide ante, p. 277, 8. 716. 


END OF PART HI. 
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ERRATA. 


Page 26. laſt line but three, for 4ofoudant read plaintiff. 

39- line 19. for crimes read crime. 

46. line 4. for ftatutes read ſtatute. 
67. line is atle may. | 

149. line 7. for c. 13. read c. 19. | . 
192. at the top, for Chap. XIV. read Chap. XV. 

329. line 1. for connuſance read conuſance. 

520. line 4. for & 3. read \ 8. 

524. after Gilb. Evid. in note (a) add p. 5. 

528. afier Imp. K. B. in note (s) add p. 337+ 

532. line 4. for The read This. 

547. line 16. for on read or. 

$75. laſt line but two, for cauſe read trial. 

661. laſt /ize but three, for Hen. VI. read Hen. vn. 

663. line 3. for c. 10. read c. 15. 

761. line 5. for c. 4. read c. 44. 
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